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ADVERSE  ACTIONS 

Warren  H.  Eilertson  v. 
Department  of  the  Navy 

DC07528310014 
September  19, 1984 

1.110, 1.3322, 1.3323, 1.343, 1.344, 1.370, 
1.371, 1.3711, 1.400, 1.561, 1.650,  4.211, 
4.320, 10.1216, 10.710,  10.720 

Appellant,  an  aerospace  engineer,  was 
removed  for  submitting  a false  docu- 
ment regarding  his  employment — an 
income  tax  withholding  statement — and 
for  discrediting  the  federal  service. 

Before  appellant  was  removed,  he  was 
convicted  of  failure  to  file  income  tax 
returns.  However,  appellant’s  case  was 
remanded  to  the  district  court  and  appel- 
lant was  subsequently  acquitted  of  all 
criminal  charges.  Appellant  requested 
that  the  record  before  the  Board’s  presid- 
ing official  be  reopened  for  submissions 
regarding  his  acquittal.  Despite  the 
agency’s  objections  to  appellant’s 
request,  the  presiding  official  reopened 
the  record  and  accepted  appellant’s  evi- 
dence. Sustaining  neither  charge,  the 
presiding  official  reversed  appellant’s 
removal.  The  agency  then  petitioned  for 
review. 

The  Board  determined  that  the  presid- 
ing official  was  correct  in  finding  that 
the  agency  did  not  charge  appellant 
with  the  fact  of  appellant’s  criminal 
conviction  but  rather  with  the  underlv- 
ing  conduct  described  in  the  criminal 
charges.  This  misconduct  was,  first,  that 
in  1979,  he  filed  a withholding  statement 
(W-4)  with  the  agency,  claiming  to  be 
totally  exempt  from  income  tax  with- 
holding and,  second,  that  he  made  the 
claim  knowing  that  it  was  false. 

Regarding  the  charge  that  appellant 
discredited  the  federal  service,  the  Board 
found  that  the  presiding  official  was  too 
restrictive  in  considering  only  the  pub- 
licity generated  by  appellant’s  convic- 
tion. The  Board  noted  that  according  to 
the  notice  of  proposed  removal  and  tes- 
timony, the  agency  objected  to  “the 
notoriety  that  depicted  appellant  as  a 
federal  employee  who  did  not  pay  taxes 
and  who  filed  a document  with  his 
employer  . . . claiming  that  he  was 
exempt  from  withholding  and  paying  of 


taxes.”  The  Board  further  noted  that 
appellant  admitted  to  his  failure  to  pay 
taxes. 

The  Board  noted  that  the  presiding 
official  relied  on  appellant’s  acquittal  as 
part  of  the  basis  for  not  sustaining  the 
first  charge.  The  Board  stated  that 
because  the  first  charge  was  based  on 
appellant’s  misconduct  and  not  on  his 
conviction,  the  acquittal  was  immaterial 
to  the  appeal  of  the  adverse  action.  The 
Board  noted— as  had  the  presiding 
official — that  while  a criminal  convic- 
tion for  the  same  charge  would  have  met 
the  standard  of  proof  for  an  administra- 
tive action,  the  agency’s  burden  of  prov- 
ing the  charge  could  also  be  met  by  other 
evidence,  including  appellant’s  own 
admissions. 

Citing  Cadena  v.  Department  of  Jus- 
tice. 3 MSPB  390  (1980),  appellant  con- 
tended that  the  agency  had  to  prove  he 
intended  to  defraud  the  agency  before 
the  falsification  charge  could  be  sus- 
tained. Citing  Coulter  v.  Department  of 
the  Navy,  11  MSPB  74  (1982),  however, 
the  Board  noted  that  after  its  decision  in 
Cadena.  it  had  subsequently  held  that 
an  agency  need  only  to  prove  that  an 
employee  iritentionally  made  a state- 
ment and  asserted  that  it  was  true  when 
he  knew  it  to  be  false. 

The  Board  pointed  out  that  according 
to  the  record,  appellant  had  extensive 
knowledge  of  income  tax  laws.  In  his 
written  reply  to  the  adverse  action, 
appellant  stated  that  the  legislation  con- 
trolling taxation  and  the  activities  of  the 
Internal  Revenue  Service  were  “repug- 
nant to  the  Constitution”  and  that  he 
therefore  chose  to  follow  his  own  beliefs. 
Appellant  added  that  his  activities  were 
a deliberate  attempt  to  challenge  the 
current  interpretation  of  the  tax  laws  by 
bringing  about  a court  action.  The  Board 
noted  that  appellant  had  not  always 
claimed  the  “exempt”  status,  that  he 
had  deliberately  filed  a new  W-4  to 
change  his  withholding  status. 

hfinding  that  appellant  consciously 
disregarded  tax  laws,  the  Board  con- 
cluded that  appellant  did  intend  to  file 
false  information  on  an  official  docu- 
ment regarding  his  employment.  The 
Board  therefore  disagreed  with  the  pre- 
siding official’s  conclusion  that  the 
agency  did  not  establish  appellant’s 
intent  to  defraud. 


The  Board  discussed  the  charge  of  dis- 
crediting the  federal  service  in  relation 
to  appellant’s  acquittal.  It  noted  that  the 
fact  that  appellant’s  conviction  was 
overturned  did  not  necessarily  mean 
that  the  discrediting  charge  failed.  The 
Board  pointed  out  that  appellant’s 
attempt  to  challenge  the  tax  laws 
involved  the  agency  through  appellant’s 
filing  the  W-4  statements.  The  Board 
stated  that  “it  is  apparent  that  it  was 
appellant’s  method  of  challenging  the 
tax  laws,  which  included  court  action, 
that  allegedly  discredited  the  service.” 
The  Board  added  that  the  record  sup- 
ported an  inference  that  appellant  wel- 
comed publicity  for  his  open  defiance  of 
the  income  tax  laws. 

The  Board  noted  that  the  agency  pro- 
vided evidence  to  show  that  the  public 
ity  surrounding  the  court  action 
impaired  the  working  relationship 
between  appellant  and  his  coworkers 
and  had  an  adverse  effect  on  the  agen- 
cy’s relationship  with  both  the  public 
and  other  federal  agencies.  Concluding 
that  appellant’s  activities  identified  in 
the  proposed  removal  notice  did  bring 
discredit  to  the  federal  service,  the  Board 
sustained  the  charge.  The  Board  there- 
fore reversed  the  initial  decision  and  sus- 
tained appellant’s  removal. 

James  L.  Middleton  v. 
Department  of  Justice 

AT07528310286 
September  21, 1984 

1.340,  1,346,  1.3711,  1.600,  1,651,2,200, 
2,210,  4.100,  4,114,  4,120,  4.124,  4,321, 
8,230, 10,1324 

The  agency  removed  appellant,  a dep- 
uty LI,S,  marshal,  for  accepting  money 
from  a known  felon  whom  appellant  was 
to  serve  with  a grand  jury  subpoena. 

According  to  the  record,  the  target  of 
the  subpoena  was  an  acquaintance  of 
appellant’s  and— unbeknown  to 
appellant — a paid  FBI  informant. 
Appellant  met  with  the  target  and 
informed  him  of  the  status  of  the 
unserved  subpoena.  Appellant  also 
advised  him  about  how  to  avoid  subse- 
quent subpoenas  and  agreed  to  warn 
him  if  another  subpoena  was  issued. 
Appellant  then  accepted  five  $20  hills 
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from  the  target.  The  target  was  wired 
with  a microphone  and  tape  recorder.  A 
transcript  of  the  recorded  conversation 
became  the  agency’s  primary  evidence 
against  appellant. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  sustained  the  removal.  Appellant 
petitioned  for  review. 

Noting  that  no  law  prohibited  the 
recording  of  a conversation  where  one 
party  consented  to  the  procedure,  the 
presiding  official  also  denied  appellant’s 
motion  to  suppress  the  tape-recorded 
conversation  between  appellant  and  the 
target.  The  presiding  official  added  that 
even  if  the  taping  had  been  illegal,  the 
agency  was  not  barred  from  using  evi- 
dence in  an  adminstrative  proceeding 
when  the  evidence  had  been  seized  by 
law  enforcement  officers  for  use  in  a 
criminal  proceeding.  The  presiding  offi- 
cial also  found  that  an  entrapment 
defense  was  not  available  to  appellant 
and  that  appellant  had  not  established 
entrapment  anyway. 

In  a posthearing  brief,  appellant 
maintained  that  his  conversation  with 
the  informant  had  to  be  excluded 
because  he  had  not  been  provided  the 
warning  required  by  Miranda  v.  Arizona, 
384  U.S.  436  (1966).  The  Board  dis- 
agreed, noting  that  Miranda  rights  were 
limited  to  custodial  interrogations. 

Appellant  also  challenged  the  fact 
that  the  original  tapes  of  his  conversa- 
tion with  the  target  were  not  introduced 
into  evidence  and  that  a transcript  was 
submitted  instead.  The  Board  rejected 
such  argument,  noting  that  appellant 
did  not  move  to  discover  the  tapes  before 
the  hearing  or  at  any  time.  The  Board 
pointed  out  that  a transcript  was  more 
convenient  and  accessible  than  tapes  for 
evaluating  evidence.  It  added  that  evi- 
dence failed  to  indicate  that  there  were 
any  problems  as  to  the  authenticity  of 
the  transcript.  The  Board  therefore 
denied  the  petition  for  review. 


Lura  S.  Miller  v.  Department 
of  Health  and  Human 
Services 
BN07528210215 
September  14, 1984 

1.121, 1.363, 1.369, 1.390, 1.400, 1.620, 
3.1312, 3.1321, 3.133, 3.410,  4.320, 10.133, 
15.132, 15.133 

Appellant,  a consumer  safety  officer, 
was  removed  for  “repeated  acts  of  mis- 
conduct and  unacceptable  perfor- 
mance.” When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  sustained  most  of  the  charges. 
However,  finding  that  the  agency  dis- 


criminated against  appellant  because 
she  was  mentally  handicapped,  the  pre- 
siding official  reversed  the  removal.  The 
presiding  official  also  determined  that 
appellant  should  be  placed  on  leave 
without  pay  (LWOP)  for  a year.  Both 
appellant  and  the  agency  petitioned  for 
review. 

In  discussing  appellant’s  alleged  men- 
tal handicap,  the  Board  noted  that  one 
of  the  incidents  which  spurred  appel- 
lant’s removal  occurred  when  appellant 
barricaded  herself  in  an  agency  office 
and  refused  to  leave.  Appellant— kicking 
and  punching — was  arrested  and  forci- 
bly removed  by  federal  protective  officers. 
As  a result  of  the  incident,  appellant 
admitted  herself  to  the  Veterans  Admin- 
istration Hospital. 

The  Board  could  not  conclude  that 
appellant  was  a handicapped  person 
with  an  impairment  which  limited  at 
least  one  of  her  major  life  activities.  The 
Board  noted  that  appellant’s  doctor,  a 
psychiatrist,  testified  that  appellant  suf- 
fered from  a personality  disorder.  The 
doctor  stated,  however,  that  after  appel- 
lant was  discharged  from  the  hospital, 
she  was  medically  fit  to  return  to  work. 

A second  psychiatrist  agreed.  Evidence 
also  indicated  that  after  her  removal, 
appellant  successfully  worked  as  a 
photographer. 

The  Board  pointed  out  that  even  if 
evidence  showed  that  appellant’s  mental 
problem  constituted  a handicap,  appel- 
lant failed  to  establish  that  such  han- 
dicap was  causally  connected  to  the  mis- 
conduct which  led  to  her  removal. 
Appellant’s  doctor  testified  that  appel- 
lant’s problems  arose  because  she  was 
upset  about  her  relationship  with  her 
supervisor  and  felt  a need  to  move  away 
from  him.  Although  the  doctor  specified 
that  appellant  suffered  from  a personal- 
ity disorder  known  as  “avoidant  person- 
ality,’’ the  Board  noted  that  the  doctor’s 
testimony  regarding  the  disorder  was 
general.  Further,  the  doctor  did  not 
relate  appellant’s  misconduct  to  any 
characteristics  of  the  disease. 

The  Board  noted  that  appellant’s  doc- 
tor failed  to  present  objective  medical 
evidence  regarding  appellant’s  hospital- 
ization or  subsequent  psychiatric  treat- 
ment. Further,  the  Board  found  that  the 
weight  of  the  doctor’s  medical  conclu- 
sions was  diminished  because  the  doctor 
relied  on  unsupported  facts  which  appel- 
lant supplied. 

Contrary  to  the  presiding  official’s 
finding,  the  Board  found  that  the  agency 
reasonably  accommodated  appellant’s 
condition  and  that  the  agency  was  sym- 
pathetic towards  appellant’s  problems 
for  several  years.  Among  other  efforts, 
the  agency  discussed  with  appellant  her 
obtaining  counseling  through  the 
employee  assistance  program,  gave  her 


extra  supervision  because  of  her  work 
and  conduct  deficiencies,  and  complied 
with  her  requests  for  transfer. 

The  Board  concluded  that  the  one  year 
of  LWOP  ordered  by  the  presiding  offi- 
cial was  improper,  since  appellant  did 
not  request  such  accommodation.  The 
Board  reversed  the  initial  decision  and 
sustained  appellant’s  removal. 


Wayne  E.  Rison  v.  Depart- 
ment of  the  Navy 

DC07528211224 
September  11, 1984 

1.110, 1.311, 1.314, 1.320, 1.400, 1.650, 
3.1313,  3.1321, 3.1322,  4.310,  4.320,  4.410, 
4.411,4.412,  7.400, 10.122 

The  Board’s  presiding  official  sus- 
tained appellant’s  removal  for  absence 
without  leave  (AWOL)  on  date  in  1981 
and  1982  and  for  failure  to  obtain 
advance  approval  of  annual  leave. 
Appellant  filed  a petition  for  review. 

The  Board  noted  that  appellant  argued 
before  the  presiding  official  that  the 
agency  should  not  have  included  the 
1981  absences  in  its  charges,  since  those 
absences  pre-dated  the  agency’s  accom- 
modation of  appellant’s  alcoholism 
handicap.  The  presiding  official,  how- 
ever, found  that  appelant’s  mere  allega- 
tion that  alcoholism  caused  his  absences 
in  1981  was  insufficient  reason  to  omit 
the  1981  absences  from  the  charges.  The 
Board  disagreed. 

According  to  the  record,  when  the 
agency  first  proposed  appellant’s 
removal,  appellant  contended  that  he  had 
attendance  problems  because  he  suffered 
from  alcoholism.  The  agency  con- 
sequently granted  appellant  152  hours  of 
advanced  sick  leave  so  that  appellant 
could  attend  an  alcohol  rehabilitation 
program.  The  Board  noted  that  by  such 
action,  the  agency  implicitly  acknowl- 
edged appellant’s  alcoholism  handicap. 
It  concluded  that  the  presiding  official’s 
conclusion  that  appellant  failed  to  show 
that  his  1981  absences  were  linked  to 
alcoholism  were  erroneous. 

Although  the  Board  found  that  the 
agency  gave  appellant  a reasonable 
amount  of  time  for  rehabilitation,  it 
determined  that  the  agency  failed  to  ful- 
fill its  obligation  to  give  appellant  the 
chance  to  rehabilitate  when  it  included 
the  1981  absences  in  the  charges.  The 
Board  found  therfore  that  the  presiding 
official  should  not  have  sustained  the 
charge  regarding  the  1981  absences. 

The  Board  addressed  the  1982  absen- 
ces. The  record  reported  a series  of 
absences  in  February  and  March.  These 
absences  included  occasions  when 
appellant  either  failed  to  report  for  work 
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or  to  call  the  agency,  called  the  agency  to 
request  sick  leave  for  a doctor’s 
appointment  on  the  date  of  the  appoint- 
ment, called  in  to  request  annual  leave 
because  of  car  trouble,  or  had  his  mother 
call  to  report  that  appellant  was  return- 
ing from  the  hospital. 

The  Board  noted  that  appellant  did 
not  allege  that  any  of  the  1982  absences 
were  due  to  alcoholism  but  asserted  that 
the  agency  should  have  granted  him 
sick  leave  for  the  absences  because  he 
was  experiencing  throat  problems. 
Appellant  cited  the  negotiated  agree- 
ment which  provided  that  an  employee 
who  calls  in  because  of  illness  will  be 
carried  on  sick  leave  pending  submis- 
sion of  an  application  for  sick  leave.  The 
Board  pointed  out,  however,  that  appel- 
lant did  not  attempt  to  secure  approved 
leave  until  after  the  agency  proposed  his 
removal.  Appellant  then  submitted  leave 
slips  and  statements  from  his  doctor. 

The  Board  stated  that  an  employee 
must  apply  for  sick  leave  within  time 
limits  set  by  the  agency.  It  determined 
that  since  appellant  submitted  his  appli- 
cation for  sick  leave  before  the  agency 
removed  him — and  since  the  agency  did 
not  indicate  that  it  had  set  time  limits 
for  such  submissions — the  agency  was 
wrong  to  claim  that  appellant’s  request 
for  leave  was  untimely. 

The  Board  noted  that  the  agency  also 
rejected  appellant’s  leave  application 
because  it  was  not  supported  by  medical 
evidence  and  did  not  explain  the  reason 
for  the  absence.  The  Board  agreed  with 
the  presiding  official  that  the  agency’s 
denial  of  appellant’s  request  for  sick 
leave  was  proper.  The  Board  therefore 
affirmed  the  initial  decision  as  modified. 


Delmar  V.  Street  v.  Depart- 
ment of  the  Army 

81^7528410093 
September  27, 1984 

1.390, 1.400, 1.410, 1.562, 1.600, 1.650, 
1.651, 3.131 1, 3.1321,  3.410,  4.100, 4.125, 
4.320,  4.410,  4.411, 8.423, 10.1111, 
10.1215, 10.125, 14.110 

Appellant,  a motor  vehicle  operator, 
was  removed  for  physical  disability  to 
perform  the  duties  of  his  position. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  found  that  appellant  was  physi- 
cally disabled  for  the  position  in  that  he 
was  unable  to  do  lifting  or  to  climb  in 
and  out  of  a truck.  The  presiding  official 
further  found  that  appellant  did  not 
show  that  he  was  subjected  to  handicap 
discrimination  and  that  no  reasonable 
accommodation  existed  for  appellant’s 
physical  limitations. 


The  presiding  official  also  determined, 
however,  that  the  removal  penalty  was 
too  harsh  because  after  the  removal, 
appellant  obtained  treatment  for  his 
condition  and  then  became  able  to  per- 
form the  duties  of  his  position.  The  pre- 
siding official  therefore  ordered  the 
agency  to  cancel  the  removal  and  to 
return  appellant  to  a pay  status.  The 
agency  then  petitioned  for  review. 

According  to  the  record,  a physical 
examination  by  an  agency  physician  in 
April  1982  indicated  that  appellant  had 
a problem  in  the  lumbar  region  of  his 
back  but  that  appellant  was  nonetheless 
fit  to  perform  his  duties.  Although  appel- 
lant complained  of  urinary  bleeding,  he 
declined  to  undergo  a cystoscopy. 

Then  in  August  1982,  appellant  sub- 
mitted a letter  from  his  own  physician 
indicating  that  appellant  was  taking 
medication  for  hypertension  and 
recommending  that  he  be  given  less 
stressful  duties.  However,  based  on  the 
previous  agency  examination — and 
because  appellant’s  hypertension  was 
controlled  by  medication — the  agency 
concluded  that  appellant’s  condition 
would  not  prevent  him  from  safely  per- 
forming his  job.  Appellant  subsequently 
submitted  further  letters  from  his  physi- 
cians recommending  that  he  be  reas- 
signed to  a less  stressful  job. 

In  June  1983,  appellant’s  supervisor, 
noting  that  appellant’s  condition 
seemed  to  have  deteriorated,  requested 
that  a fitness  for  duty  examination  be 
scheduled  for  appellant.  Based  on  such 
an  examination,  the  agency  physician 
diagnosed  kidney  and  back  problems 
and  hypertension  and  concluded  that 
appellant  could  not  perform  all  of  his 
present  duties.  Appellant  was  then  reas- 
signed temporarily  to  light  duty.  For 
several  months  the  agency  tried  to  find  a 
permanent  position  for  appellant  but 
was  unsuccessful.  The  agency  then  pro- 
posed appellant’s  removal  and  removed 
him  in  November  1983. 

In  December,  appellant  was  hospital- 
ized and  operated  on  for  urological  prob- 
lems. The  hospital  physicians  reported 
that  after  recuperating  for  one  week, 
appellant  could  resume  his  job  without 
any  lifting  or  medical  restrictions.  In  a 
subsequent  examination,  another 
attending  physician  found  appellant  to 
be  suffering  from  prostatitis  but  to  be  in 
good  health  otherwise  and  able  to  per- 
form as  a truck  driver. 

The  agency  questioned  the  presiding 
official’s  authority  to  admit  de  novo  evi- 
dence that  had  not  been  submitted  to  the 
agency.  The  Board  found  that  the  pre- 
siding official  properly  admitted  into  the 
record  evidence  of  appellant’s  recovery 
from  his  disability,  even  though  such 
evidence  did  not  exist  until  after  appel- 
lant’s removal  and,  therefore,  was  not 


considered  by  the  agency  in  taking  the 
removal  action.  The  Board,  however, 
agreed  with  the  agency  that  the  presid- 
ing official  should  not  have  considered 
the  de  novo  evidence  in  mitigating  the 
penalty. 

The  Board  noted  that  the  evidence  in 
question  did  not  pertain  to  the  factors — 
set  forth  in  IJouf^las  u.  Veterans  Admin- 
istration, 5 MSPB  313  (1981)— that  are 
generally  considered  in  reviewing  an 
agency-imposed  penalty.  The  Board 
found,  however,  that  the  de  novo  evi- 
dence was  relevant  in  determining 
whether  appellant’s  removal  was  taken 
“for  such  cause  as  will  promote  the  effi- 
ciency of  the  service.” 

The  Board  pointed  out  that  “there  has 
been  a unique  intervening  substantial 
change  in  appellant’s  physical  condition 
after  decision  at  the  agency  level  and 
upon  de  novo  review  by  the  presiding 
official.”  The  Board  stated  that  the  de 
novo  evidence  was  directly  related  to 
physical  disability,  the  sole  charge  on 
which  appellant’s  removal  was  based. 

The  Board  noted  that  neither  the 
agency’s  physician  nor  appellant’s  two 
personal  physicians  diagnosed  appel- 
lant’s urological  condition  before  his 
removal  or  found  him  unable  to  do  his 
job  until  the  agency  physician  con- 
ducted the  July  1983  fitness  for  duty 
examination.  The  Board  pointed  out 
that  after  his  removal,  appellant 
obtained  new  medical  assistance  that 
led  to  his  recovery  and  that  appellant 
timely  presented  evidence  of  his  recov- 
ery to  the  presiding  official.  F'inding  that 
appellant’s  de  novo  evidence  and  his 
testimony  were  credible  and  showed  that 
appellant  was  able  to  perform  his  job, 
the  Board  concluded  that  appellant’s 
removal  did  not  promote  the  efficiency  of 
the  service.  Therefore,  the  Board  re- 
versed the  initial  decision  as  to  the  pro- 
priety of  the  penalty  and  affirmed  as 
modified  the  initial  decision  as  to  appel- 
lant’s affirmative  defense  of  handicap 
discrimination  and  the  remaining  find- 
ings of  fact.  The  Board  ordered  the 
agency  to  cancel  the  removal. 

David  Williams  v.  Department 
of  the  Air  Force 

NY07528410105 
September  24, 1984 

1.3311,  1.345, 1.400, 1.410, 1.420, 1.562, 
4.320 

Appellant,  a storeworker,  was 
removed  for  theft  of  government  prop- 
erty. Specifically,  the  agency  charged 
that  appellant  left  the  commisssary  in 
which  he  worked  with  cartons  of 
cigarettes  taped  to  his  legs.  A search  of 
his  car  revealed  more  cartons  of 
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cigarettes,  as  well  as  “shopping  lists” 
listing  brands  of  cigarettes.  The  exist- 
ence of  the  lists  led  the  agency  to  believe 
that  appellant’s  theft  was  not  an  iso- 
lated incident. 

In  considering  appellant’s  appeal  to 
the  regional  office,  the  presiding  official 
sustained  the  charges  and  found  the 
removal  penalty  to  be  appropriate. 

In  a petition  for  review,  appellant 
argued  that  both  the  agency  and  the 
presiding  official  were  wrong  to  consider 
his  work  record.  The  Board  noted  that 
according  to  the  record,  the  agency  con- 
sidered appellant’s  “adequate”  work 
record  and  his  previous  letter  of  warning 
for  eating  commissary  ice  cream  without 
paying  for  it.  The  Board  further  noted 
that  the  presiding  official  had  consi- 
dered appellant’s  warning  letter  to  be 
the  decisive  factor  in  removing  appel- 
lant because  the  letter  showed  that 
appellant  knew  pilferage  was  regarded 
as  stealing.  The  Board  stated  that  since 
the  removal  notice  did  not  mention  con- 
sideration of  appellant’s  letter  of  warn- 
ing or  his  criminal  conviction,  the  pre- 
siding official  was  wrong  to  consider 
these  fetors.  But  it  said  that  despite  the 
error,  the  serious  nature  of  appellant’s 
offense  required  his  removal  without 
consideration  of  these  aggravating 
factors. 

Appellant  also  contented  that  the  pre- 
siding official  erred  in  finding  that  his 
case  warranted  a result  different  from 
that  of  a recent  similar  case,  Miguel  v. 
Department  of  the  Army,  727  F.2d  1081 
(Fed.  Cir.  1984).  The  Board  explained 
that  in  Miguel,  an  employee  was 
removed  for  taking  government 
property — soap  worth  $2.10.  The  court 
found  that  it  was  an  abuse  of  discretion 
to  remove  an  employee  for  a mionor  theft 
when  the  employee  had  24  years  of  ser- 
vice and  an  unblemished  record.  The 
Board  noted  that  in  Miguel,  the  theft 
was  an  isolated  incident,  while  in  appel- 
lant’s case,  appellant’s  theft  appeared  to 
be  ongoing  and  for  other  than  personal 
use.  The  Board  added  that  the  agency 
had  inside  information  that  appellant 
was  stealing  cigarettes. 

The  Board  concluded  that  even  though 
appellant  took  something  of  little  value, 
his  offense  was  serious.  The  Board 
pointed  out  that  appellant  was  the 
senior  employee  in  his  department  and 
that  the  agency  deciding  official  testified 
that  he  no  longer  trusted  appellant. 
Therefore,  the  Board  affirmed  the  initial 
decision  as  modified. 

ATTORNEY  FEES 

Kenneth  Andress,  et  al.  v. 
Department  of  Transpor- 
tation, Federal  Aviation 


Administration 

CH075281F3369ADD 
September  24, 1984 

14.500, 14.550 

This  case  involved  six  air  traffic  con- 
trol specialists  who  were  removed  for 
striking  then  reinstated  after  they 
appealed  to  the  Board’s  regional  office. 
Appellants  filed  a motion  for  attorney 
fees  which  was  granted  by  the  presiding 
official.  The  agency  then  petitioned  for 
review,  contesting  the  amount  awarded. 

According  to  the  record,  appellants 
signed  an  agreement  with  their  attorney 
providing  for  an  hourly  rate  of  $75  and 
pro-rated  costs  to  be  shared  by  all  of  the 
air  traffic  controllers  represented  by  the 
attorney.  The  agreement  also  provided 
that  if  appellants  were  reinstated,  they 
would  pay  10  percent  of  their  annual 
base  salary  and  10  percent  of  any  back 
pay  received. 

Pointing  out  that  the  attorney  and  his 
associate  represented  a total  of  27  con- 
trollers, the  Board  noted  that  the  presid- 
ing official  approved  for  the  six  appel- 
lants 6/27  of  the  total  time  claimed  by 
the  attorney.  The  presiding  official  also 
approved  6/27  of  the  documented 
expenses  submitted  by  appellants’ 
attorney,  as  well  as  10  percent  of  both 
the  base  pay  and  back  pay  for  each  of 
the  six  appellants.  The  presiding  official 
found  the  contingent  amounts — the  10 
percent  of  both  base  pay  and  back  pay — 
warranted  because  of  the  attorney’s 
“exemplary  representation  and  his 
acceptance  of  a portion  of  the  risk  of  this 
very  complex  litigation.” 

The  Board  discussed  the  agency’s 
argument  that  the  contingent  fee  was 
excessive.  Although  the  presiding  offi- 
cial rejected  such  contention,  the  Board 
agreed  with  it.  Citing  Kling  u.  Depart- 
ment of  Justice,  2 MSPB  620  (1980),  the 
Board  discussed  the  special  factors  that 
may  be  basis  for  increasing  an  attorney 
fee  award.  The  Board  explained  that 
these  factors  include:  quality  of  profes- 
sional performance,  unusual  time  con- 
straints, an  unusually  unpopular  case, 
and  a contingency  factor  when  the 
attorney  has  agreed  to  be  paid  only  if 
successful. 

The  Board  noted  that  appellants’ 
attorney  agreed  to  a fixed  hourly  rate 
and  did  not  agree  to  be  paid  only  if  suc- 
cessful. The  Board  concluded  that  an 
upward  adjustment  from  the  fixed  fee 
awards  by  contingency  fees  of  10  percent 
of  each  appellant’s  base  pay  and  back 
pay  was  excessive.  However,  giving  due 
deference  to  the  presiding  official’s 
assessment  that  the  attorney  provided 
exemplary  representation,  the  Board 
found  the  10  percent  contingency  fee  for 


back  pay,  in  addition  to  the  fixed  hourly 
rate,  to  be  reasonable.  The  Board  • 
reduced  the  fee  awards  accordingly  and 
affirmed  the  addendum  decision  as 
modified. 

The  other  appellants  affected  by  the 
Board  order  were:  DAVIS,  Kenneth; 
DOWNER,  Richard;  HANLON,  James; 
SOLTIS,  Robert;  and  WALKER,  Glenn. 


DISABILITY  RETIREMENT 

Bradley  Biliter  v.  Office  of 
Personnel  Management 

AT831L8310443 
September  19, 1984 

4.310, 6.420, 15.131, 15.210 

When  the  Office  of  Personnel  Man- 
agement (0PM)  denied  appellant’s 
request  for  recomputation  of  a disability 
retirement  annuity,  appellant  appealed 
to  the  Board’s  regional  office. 

The  record  indicated  that  0PM  had 
calculated  appellant’s  annuity  accord- 
ing to  P.L.  96-499,  which  was  enacted  on 
December  5, 1980.  A provision  of  that 
law  stated  that  individuals  who  received 
certain  annuities  for  past  military  ser- 
vice would  only  be  eligible  for  disability 
annuities  calculated  by  a direct  formula 
rather  than  a minimum  guaranteed 
formula.  Applications  of  this  law 
resulted  in  appellant’s  receiving  a much 
smaller  annuity. 

In  considering  appellant’s  appeal, 
however,  the  presiding  official  found 
that  appellant’s  annuity  should  have 
commenced  on  December  2, 1980  and, 
therefore,  that  appellant’s  annuity 
should  not  have  been  subjected  to  the 
provision  relied  upon  by  0PM.  The  pre- 
siding official  reversed  OPM’s  reconsid- 
eration decision,  and  0PM  petitioned  for 
review.  0PM  questioned  the  presiding 
official’s  finding  that  because  appel- 
lant’s pay  after  December  2 was  com- 
pensation for  accumulated  sick  and 
annual  leave — and  not  compensation  for 
hours  worked — it  did  not  constitute  pay. 
0PM  argued  that  appellant  was  in  a pay 
status  through  December  26. 

The  Board  explained  that  a federal 
employee  is  entitled  to  a lump-sum  pay- 
ment for  accumulated  annual  leave 
when  he  is  separated  from  the  service. 

As  for  accumulated  sick  leave,  the  Board 
stated,  an  employee  retiring  on  disabil- 
ity may  either  exhaust  his  sick  leave 
before  receiving  retirement  benefits  or 
may  be  separated  upon  approval  of  his 
retirement  application  and  receive 
retirement  credit  for  unused  sick  leave. 

The  Board  found  that  appellant  was 
using  his  accumulated  leave  and  was 
still  on  the  rolls  on  December  26.  Noting 
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that  appellant  was  not  separated  from 
federal  service  until  July  29, 1981,  the 
Board  stated  that  the  payment  appellant 
received  could  not  have  constituted  a 
lump-sum  payment  for  annual  leave. 

The  Board,  therefore,  disagreed  with  the 
presiding  official’s  conclusion  that 
appellant  was  not  subject  to  the  new  law 
because  he  did  not  receive  pay  for 
retirement  purposes  after  December  2. 
Nonetheless,  the  Board  agreed  with  the 
presiding  official’s  determination  that 
appellant’s  situation  did  not  come 
within  the  statutory  provisions  of  the 
law. 

The  Board  pointed  out  that  in  Keefe  u. 
Office  of  Personnel  Management,  MSPB 
Docket  No.  BN08318210153  (March  6, 
1984),  it  held  that  0PM  had  an  obliga- 
tion to  provide  information  to  employees 
as  to  any  law  or  regulation  in  effect  at 
the  time  of  their  application  for  disabil- 
ity retirement  which  might  affect  their 
choice  of  retirement  date. 

The  Board  found  that  both  appellant’s 
employing  agency  and  0PM  failed  to 
give  appellant  proper  counseling  about 
his  retirement  options.  It  noted  that 
appellant  could  have  taken  leave  with- 
out pay  after  December  2,  and  his 
annuity  would  have  commenced  before 
the  new  law  went  into  effect.  T 
the  Board  affirmed  the  initial 
as  modified.  It  ordered  0PM  to  adjust 
appellant’s  annuity  to  begin  on 
December  2. 


due  to  his  medical  condition.  It  noted 
that  the  presiding  official  determined 
that  because  of  appellant’s  lengthy  ser- 
vice (35  years),  his  testimony  as  to  the 
disabling  effects  of  his  impairments 
deserved  significant  weight. 

Citing  Z)ai;i8  v.  Off  ice  of  Personnel 
Management,  9 MSPB  375  (1982),  the 
Board  stated  that  great  weight  may  be 
given  to  evidence  regarding  an 
employee’s  ability  ^o  perform  when  the 
employee  has  lengthy  service  and  a good 
work  record.  It  pointed  out,  however, 
that  appellant — unlike  the  employee  in 
Davis — did  not  have  a good  record  and 
resigned  after  receiving  a notice  of  pro- 
posed removal.  The  notice  was  based  on 
appellant’s  acceptance  of  bribes,  his 
guilty  plea  to  criminal  charges,  and  his 
subsequent  prison  term.  The  Board 
stated  that  in  such  a situation,  appel- 
lant’s testimony  did  not  deserve  addi- 
tional credibility  based  on  appellant’s 
length  of  service. 

The  Board  noted  that  the  presiding 
official  discounted  the  statement  of  Gal- 
lozzi,  since  Gallozzi  was  not  appellant’s 
supervisor.  Pointing  out,  however,  that 
appellant’s  supervisor  had  not  had  an 
opportunity  to  observe  appellant’s  work, 
while  Gallozzi  had,  the  Board  found  the 
d 
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According  to  the  record,  appellant 
filed  a disability  retirement  application 
in  July  1982  based  on  back  injury. 
Appellant’s  back  problems  stemmed 
from  a car  accident  in  1976  and  an 
injury  at  work  in  1982. 

The  Board  explained  that  in  order  for 
appellant  to  show  that  she  met  the  crite- 
ria for  disability  retirement,  she  had  to 
establish  that  she  was  no  longer  able  to 
render  useful  service  in  her  position  and 
that  she  was  not  qualified  for  reassign- 
ment to  another  position  at  the  same 
grade  or  level. 

Citing  Chavez  v.  Office  of  Personnel 
Management,  6 MSPB  343  (1981)  and 
Wagner  v.  Office  of  Personnel  Manage- 
ment, 7 MSPB  174  (1981),  the  Board 
stated  that  subjective  evidence  of  pain 
may  be  considered.  The  Board  added, 
however,  that  the  evidence  had  to  show 
exactly  how  appellant’s  condition  ren- 
dered her  unable  to  perform  her  job  and 
to  what  degree  the  pain  could  be 
controlled. 

Appellant  testified  that  her  pain  was 
constant  and  that  it  was  moderate  to 
severe  in  intensity,  depending  upon  her 
activities.  Appellant  stated  that  medica- 
tion gave  her  some  relief.  She  added, 
Imwf  ver,  that  she  could  not  walk,  sit.  or 
r^iaHA^i^xtended  periods.  As  for  the 
effect  of  me  pain  on  her  work,  appellant 
stifled  that  the  pain  would  preclude 
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rO  rOr  from  handling  numerous  telephone 
isabnity.  The  Board  noted  that  attending  frequent  or  pro- 
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Leonard  D.  Grant  v.  Office  of 
Personnel  Management 

NY831L8210484 
September  21, 1984 

4.125,  4.320,  4.410,  15.130, 15.131, 
15.13112, 15.1331, 15.1351 

The  Board’s  presiding  official  reversed 
the  Office  of  Personnel  Management’s 
(0PM)  disapproval  of  appellant’s  appli- 
cation for  disability  retirement.  0PM 
petitioned  for  review. 

According  to  the  record,  on  August  9, 
1980,  appellant  resigned  as  area  director, 
U.S.  Customs  Service.  In  December 
1980,  appellant — citing  arthritis,  gout, 
and  hypertension—  applied  for  disabil- 
ity retirement.  Appellant  submitted 
medical  reports  to  support  his  claim. 
Evidence  also  included  a statement  from 
F.  Gallozzi,  the  Custom  Service’s  Assist- 
ant Regional  Commissioner  for  Admin- 
istration, submitted  to  the  Office  of  Per- 
sonnel Management  at  appellant’s 
request.  That  statement  indicated  that 
appellant  was  able  to  perform  all  the 

ve . i 

lant  established  a deficiency  in  service 


dition,  he  failed  to  show  that  his  condi- 
tion resulted  in  his  being  unable  to  per- 
form the  duties  of  his  position. 
Therefore,  the  Board  reversed  the  initial 
decision  and  sustained  OPM’s  denial  of 
appellant’s  application  for  disability 
retirement. 


Carol  A.  Jolliffe  v.  Office  of 
Personnel  Management 

DC831L8410253 
September  21, 1984 

15.13212,  15.133,  15.1331, 15.13511, 
15.13512, 15.136 

The  Office  of  Personnel  Management 
(0PM)  denied  appellant’s  disability 
retirement  claim.  However,  when  appel- 
lant appealed  to  the  Board’s  regional 
office,  the  presiding  official  found  appel- 
lant disabled  and  reversed  OPM’s  deci- 
sion. 

In  a petition  for  review,  0PM  claimed 
that  the  presiding  official  was  wrong  in 
finding  that  appellant  was  disabled 


home  to  the  office  caused  her  pain. 

Appellant’s  physician  testified  that 
appellant  was  in  pain.  He  stated,  how- 
ever, that  appellant  should  remain 
active.  The  physician  added  that  appel- 
lant could  function  in  her  position  if  her 
pain  were  controlled  and  if  she  were 
allowed  certain  modifications,  such  as 
permission  to  take  frequent  breaks  and 
the  use  of  a proper  chair. 

The  Board  noted  that  appellant’s 
employing  agency  certified  that  there 
were  no  positions  to  which  appellant 
could  be  reassigned.  The  Board  pointed 
out,  however,  that  there  was  no  other 
evidence  on  the  matter.  The  Board  con- 
cluded that  it  was  unable  to  determine  if 
appellant  could  perform  her  duties  with 
or  without  accommodation.  Thus,  the 
Board  could  not  conclude  that  appellant 
was  disabled  for  useful  service.  The 
Board  reversed  the  initial  decision  and 
sustained  OPM’s  decision. 
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forming  her  duties.  The  Board  agreed. 
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September  21, 1984 

6.500, 6.520, 10.13221, 14.100, 14.600 

Charged  with  unacceptable  perfor- 
mance, appellant  was  removed  from  his 
GS-12  position  of  program  analyst.  By 
order  dated  December  1, 1983,  the  Board 
reversed  the  removal.  Appellant  subse- 
quently filed  a petition  for  enforcement, 
alleging  that  the  agency  had  refused  to 
comply  with  the  Board’s  order.  That 
petition  was  later  dismissed  because 
appellant  and  the  agency  began  negoti- 
ations to  reinstate  appellant. 

A settlement  agreement  between  the 
parties  provided  for  attorney  fees,  back 
pay,  and  reinstatement.  The  parties 
agreed  that  appellant  would  be  rein- 
stated to  the  position  of  administrative 
officer,  GS-12,  at  the  Haskell  Indian 
Junior  College  in  Lawrence,  Kansas. 

Appellant  then  petitioned  for  review, 
contending  that  the  portion  of  the  set- 
tlement agreement  having  to  do  with 
reinstatement  should  be  rescinded.  As 
basis  for  his  contention,  appellant  noted 
that  he  had  been  greeted  with  hostility 
at  his  new  duty  station  and  that  the 
agency  should  have  informed  him  about, 
and  considered  him  for,  various  posi- 
tions in  Oklahoma  for  which  he  was 
qualified. 

Appellant  further  argued  that  new 
and  material  evidence  existed  to  show 
that  the  agency  agreed  to  the  settlement 
in  bad  faith.  That  evidence  was  a resolu- 
tion passed  by  the  Haskell  Board  of 
Regents  in  which  it  stated  that  it  res- 
ented the  agency  placing  an  employee  at 
the  college  without  first  consulting  with 
the  college’s  administration  and  that  it 
wished  to  recruit  employees  itself. 

In  Asherry  u.  U.S.  Postal  Service,  692 
F.2d  1378  (Fed.  Cir.  1983),  the  court  held 
that  a party  challenging  an  agreement 
settling  an  appeal  before  the  Board  must 
show  that  the  agreement  was  tainted  by 
fraud  or  by  a mutual  mistake  of  fact. 

The  Board  found  that  appellant  failed 
to  meet  this  burden.  It  noted  that  even 
though  appellant  argued  that  the 
agency  should  have  offered  him  a job  in 
Oklahoma,  appellant  had  already 
settled  with  the  agency  and  agreed  to  be 
placed  in  the  position  at  Haskell.  Fur- 
thermore, the  Board  pointed  out  that 
appellant  entered  into  the  agreement 
voluntarily  and  in  the  presence  of  his 
attorney.  It  added  that  appellant  could  • 
not  have  been  reinstated  to  his  former 
program  analyst  position  because  that 
position  had  been  abolished  through 
reduction  in  force  during  the  course  of 
appellant’s  appeal  to  the  Board. 

The  Board  found  that  the  resolution  of 
the  Haskell  Board  of  Regents  did  not 
affect  the  settlement  agreement.  The 
Board  stated  that  even  if  the  agency  had 


known  of  the  resolution,  the  agency  still 
complied  with  the  Board’s  earlier  deci- 
sion by  offering  appellant  the  position  at 
Haskell.  The  Board  therefore  denied  the 
petition  for  review. 


REDUCTION  IN  FORCE 

Robert  E.  Bianshan  v. 

Departiiient  of  the  Air 
Force 

DA03518210377COMP  and 
DA03518410118 
September  11, 1984 

6.120, 6.520,  7.110,7.400, 12.111, 12.410, 
12.420, 12.500, 12.530, 12.540, 12.560 

In  conducting  a reduction  in  force 
(RIF),  the  agency  demoted  appellant,  a 
GS-11  television  production  specialist,  to 
the  position  of  public  affairs  officer,  GS- 
9.  When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  found  that  even  though  the 
agency  based  the  RIF  on  a reclassifica- 
tion due  to  a change  in  duties,  appel- 
lant’s actual  duties  remained  the  same. 
Therefore,  the  presiding  official  ordered 
the  agency  to  cancel  the  action,  and  the 
agency  did  so.  The  agency  did  not  peti- 
tion for  review. 

The  agency  placed  appellant  in  a GS- 
1 1 studio  manager  position,  but  RIFed 
him  again  after  a few  months,  demoting 
him  to  the  GS-9  position  of  public  affairs 
specialist.  The  agency  took  this  RIF 
action  in  order  to  realign  its  workforce  to 
meet  changes  in  workload  requirements. 

Appellant  once  again  appealed  to  the 
Board’s  regional  office.  He  also  filed  a 
petition  for  enforcement  of  the  earlier 
regional  office  decision.  The  presiding 
official  determined  that  the  Board  had 
jurisdiction  to  adjudicate  the  appeal 
even  though  appellant  had  originally 
decided  to  pursue  his  case  through  the 
negotiated  grievance  procedure.  Also 
finding  that  the  second  RIF  was  invoked 
for  valid  reasons,  the  presiding  official 
sustained  the  agency’s  action. 

In  considering  petitions  for  review 
from  both  appellant  and  the  agency,  the 
Board  agreed  with  the  presiding  official 
that  appellant’s  filing  of  the  grievance 
did  not  preclude  him  from  appealing  to 
the  Board.  The  Board  pointed  out  that 
the  agency  misinformed  appellant  as  to 
his  appeal  rights.  It  noted  that  appel- 
lant’s notice  of  RIF  did  not  state  that 
appellant  could  appeal  to  the  Board. 
Further,  when  appellant  asked  an 
agency  personnel  specialist  about  Board 
review,  the  personnel  specialist  told  him 
that  his  only  option  was  the  negotiated 
procedure.  Because  appellant  was  given 
erroneous  advice,  the  Board  determined 


that  appellant’s  filing  of  the  grievance 
before  appealing  to  the  Board  did  not 
constitute  an  election  under  5 U.S.C. 

§ 7121(d),  The  Board  concluded  that  it 
had  jurisdiction  over  the  appeal. 

The  Board  addressed  appellant’s  alle- 
gation that  the  presiding  official 
mischaracterized  the  reason  for  the  RIF 
which  was  that  a change  in  the  workload 
made  it  necessary  to  realign  the  work- 
force. The  Board  noted,  however,  that  evi- 
dence supported  the  agency’s  reason  for 
the  RIF,  The  Board  pointed  out  that  ac- 
cording to  the  record,  the  agency’s  tele- 
vision studio  was  under-utilized,  that 
appellant’s  duties  did  not  constitute  full- 
time work,  and  that  after  appellant  was 
reassigned,  his  duties  were  absorbed  by 
other  employees.  Finding  a realignment 
such  as  the  agency’s  to  be  an  appropriate 
reason  for  invoking  a RIF,  the  Board 
denied  the  petitions  for  review. 

Albert  B.  Carter,  et  al.  v. 

Small  Business 
Administration 

DC03518310998 
September  27, 1984 

1.130, 1.380, 4.211, 4.212,  4.411, 6.1251, 
10.12113, 10.800, 12.150, 12.421, 12.4211, 
12.540 

When  appellants  appealed  their 
downgradings  to  the  Board’s  regional 
office,  the  presiding  official  dismissed 
their  appeals,  finding  that  because  the 
downgradings  were  to  correct  classifica- 
tion errors,  they  were  not  actions  subject 
to  the  Board’s  appellate  jurisdiction.  In 
petitioning  for  review,  however,  appel- 
lants claimed  that  their  positions  were 
reduced  in  grade  because  of  changes  in 
duties  and  that  they  therefore  should 
have  been  afforded  the  protection  of 
reduction  in  force  (RIF)  procedures. 

According  to  the  record,  the  reductions 
in  grade  stemmed  from  an  Office  of  Per- 
sonnel Management  audit.  The  audit 
revealed  that  duties  appellants  pre- 
viously performed  were  suspended  or 
that  anticipated  duties  never  came  into 
existence. 

Placing  the  burden  of  establishing 
Board  jurisdiction  on  appellants,  the 
presiding  official  stated  that  if  the 
downgradings  were  reclassifications  due 
to  a change  in  duties,  RIF  procedures  did 
apply,  and  the  appeals  were  within 
Board  jurisdiction.  The  presiding  official 
further  stated  that  if  the  downgradings 
were  to  correct  classification  errors,  RIF 
procedures  did  not  apply,  and  the 
appeals  were  not  within  Board 
jurisdiction. 

The  Board  found  that  the  presiding 
official  was  wrong  to  require  appellants 
to  make  more  than  a prima  facie  show- 
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inK  of  jurisdiction.  The  Board  stated  that 
after  appellants  made  a prima  faciv 
showinn,  the  agency  had  to  establish 
whether  the  downgradings  were  because 
of  classification  emirs  or  lost  duties.  The 
Board  explained  that  such  issue  "goes  to 
the  hima  tides  of  the  RIF  action  on 
which  the  agency  has  the  evidentiary 
burden.” 

The  Board  noted  that  appellants'  tes- 
timony satisfied  a prima  facie  showing 
or  jurisdiction  and  that  the  agency  's 
evidence  failed  to  rebut  such  a showing. 
The  only  evidence  the  agency  offered  in 
rebuttal  was  the  testimony  of  a person- 
nel official  that  the  duties  in  question 
were  no  longer,  or  never,  performed  and 
were  not  grade-controlling  duties. 

The  Board  concluded  that  RIF  proce- 
dures should  have  been  applied  to  appel- 
lants' downgradings,  but  were  not.  It 
therefore  ordered  the  agency  to  cancel 
the  downgradings. 

The  other  appellants  affected  by  the 
Board's  order  in  this  case  were; 
CROCKETT.  Jean  A.;  KANE,  Bernita; 
MARRIOTT,  John  E.;  and  STANTON, 
Neam. 

Paul  D.  Gandola  and  Noble  F. 
Jones  V.  Federal  Trade 
Commission 

CH03518310430  and 
CH03518310432 
September  28, 1984 

4.320,  4.411, 4.412,  6.1257,  10.300, 10.810, 
12.130,  12.230  12.420,  12.421,  12.4211, 
12.520,  12.530, 12.561 

Appellants  were  separated  from  their 
positions  through  reduction  in  force 
(RIF)  procedures.  Appellants  appealed 
to  the  Board’s  regional  office,  and  their 
case  was  assigned  to  the  Board's  chief 
administrative  law  judge. 

Although  the  chief  administrative  law 
judge  found  that  the  Rlh’  was  taken  for  a 
legitimate  reason  and  was  properly 
implemented,  he  also  found  that  the 
action  could  not  be  sustained  because 
the  agency  considered  personal  factors 
in  deciding  which  positions  should  be 
abolished.  He  therefore  reversed  the 
action. 

The  agency  petitioned  for  review, 
arguing  that  the  Board  was  without 
authority  to  examine  the  agency’s  exer- 
cise of  discretion  in  selecting  the  posi- 
tions to  be  abolished.  The  agency  also 
contended  that  nothing  in  the  RIF  regu- 
lations prohibited  the  consideration  of 
personal  factors. 

According  to  the  record,  the  agency 
decided  to  reorganize  for  budgetary  rea- 
sons and  in  an  effort  to  improve  man- 
agement effectiveness.  Therefore,  as 
authorized  by  the  Senate  Appropriations 


Committee,  the  agency  reduced  the 
number  of  "workyeurs”  in  its  regional 
offices  by  eliminating  six  positions. 
Appellants  were  reached  for  release  and 
offered  reassignment  to  jobs  in  Wash- 
ington. D.C..  but  they  declined. 

The  record  indicated  that  the  director 
of  personnel  and  the  Cleveland  regional 
director  conferred  as  to  which  positions 
would  help  the  office  carry  out  its  func- 
tion most  effectively.  The  director  of  per- 
sonnel testified  that  in  determining 
which  positions  to  abolish,  they 
reviewed  the  employees’  agency  expe- 
rience. individual  effectiveness,  and 
their  performance. 

The  Board  explained  that  the  agency 
must  show  that  it  properly  invoked  RIF 
regulations  for  a legitimate  manage- 
ment reason  as  specified  in  5 C.F.R. 

§ 351.201(a).  In  appellants’  case,  the 
Board  agreed  with  the  chief  administra- 
tive law  judge’s  determination  that  a 
bona  fide  reorganization  caused  by 
budgetary  considerations  was  the  rea- 
son for  the  RIF.  The  Board  added  that 
appellants  presented  no  evidence  to 
show  that  the  reorganization  was  a dis- 
guised adverse  action  to  get  rid  of  appel- 
lants or  that  the  reorganization  was 
conducted  to  bad  faith. 

Pointing  out  that  it  was  uncontro- 
verted that  the  agency  properly  applied 
RIF  regulations  in  appellants’  case,  the 
Board  concluded  that  the  chief  adminis- 
trative law  judge  erred  in  reversing  the 
RIF  action.  The  Board  stated  that  once 
the  chief  administrative  law  judge 
determined  that  the  agency  had  taken 
the  RIF  for  one  of  the  management 
reasons  specified  in  5 C.F.R.  §351. 201(a), 
the  Board  had  no  authority  to  review  the 
management  considerations  underlying 
the  exercise  of  agency  discretion.  There- 
fore, the  Board  reversed  the  initial  deci- 
sion and  sustained  the  agency’s  action. 


RESTORATION  TO  DUTY 

Edna  M.  Britton  v.  Depart- 
ment of  Agriculture 

SE03518310258 
September  19, 1984 

4.211,6.125,6.420,8.410 

Appellant  appealed  to  the  Board’s 
regional  office,  contending  that  the 
agency  did  not  properly  restore  her  to 
her  former  position  following  her  tour  of 
active  duty  in  the  National  Guard.  The 
presiding  official  agreed  with  appellant, 
finding  that  the  agency  erred  in  restor- 
ing her  to  an  equivalent  position  in  Seat- 
tle, Washington,  instead  of  one  in  the 
Olympia,  Washington  community  area. 
The  agency  petitioned  for  review. 


According  to  the  record,  the  National 
Guard  ordered  appellant  to  active  duty 
for  two  years,  and  the  agency  granted., 
appellant  leave  without  pay  for  that 
period.  When  appellant’s  tour  of  duty 
ended,  appellant  requested  that  the 
agency  restore  her  to  her  former  position 
as  a GS-7  supervisory  personnel  assist- 
ant. The  agency,  however,  notified 
appellant  that  her  position  had  been 
abolished  in  a reorganization.  It  offered 
her  an  equivalent  position  in  the  Seattle, 
Washington  commuting  area,  but  appel- 
lant declined,  stating  that  she  would 
only  consider  a position  in  the  Olympia, 
Washington  commuting  area. 

The  Board  explained  that  38  U.S.C. 

§ 2024(d)  provides  that  a federal 
employee  returning  from  active  duty  in 
the  National  Guard  is  to  be  returned  to 
her  position  with  the  same  seniority,  sta- 
tus, pay,  and  vacation  as  she  would  have 
had,  had  she  not  been  absent.  Citing  353 
FPM  App.  B-3  (October  29, 1975),  the 
Board  further  stated  that  “if  employees 
cannot  be  restored  to  their  former  posi- 
tions and  if  there  are  not  acceptable 
positions  at  the  installation  they  left,” 
they  may  take  a similar  position  at 
another  facility  rather  than  “the  next 
best  available  position  at  the  installa- 
tion they  left.” 

The  Board  interpreted  this  language 
as  meaning  that  the  agency  must  restore 
the  employee  to  her  former  position  at 
the  facility  which  last  employed  her  or  to 
a position  of  like  seniority,  status,  and 
pay.  If  such  position  is  not  available,  the 
Board  added,  the  agency  should  place 
the  employee  in  the  next  best  available 
position  for  which  she  is  qualified.  The 
Board  stated  that  only  if  no  positions  for 
which  the  employee  is  qualified  are 
available,  may  the  agency  offer  an  equi- 
valent position  at  another  facility. 

The  Board  noted  that  appellant 
informed  the  agency  that  she  would  only 
accept  restoration  to  her  former  position 
but  also  stated  that  she  would  only 
accept  a position  in  the  Olympia  com- 
muting area.  The  Board  further  noted 
that  the  agency  did  not  try  to  place 
appellant  in  the  next  best  available  posi- 
tion in  the  Olympia  commuting  area 
before  reassigning  her  to  Seattle. 

The  Board  found  that  the  agency  did 
not  show  that  it  could  not  have  restored 
appellant  to  a position  at  the  same  facil- 
ity, and,  therefore,  that  the  agency  did 
not  meet  its  burden  of  proof.  The  Board 
affirmed  the  initial  decision  as  modified. 


RETIREMENT 

Etta  R.  Jones  v.  Office  of 
Personnel  Management 

SE08318410041 
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September  11, 1984 

10.131, 10.13221, 15.240 

Appellant  requested  that  the  Office  of 
Personnel  Management  (0PM)  amend 
her  late  husband’s  retirement  applica- 
tion to  provide  for  a survivor  annuity. 
Although  0PM  denied  the  request, 
appellant  appealed  to  the  Board’s 
regional  office,  and  the  presiding  official 
reversed  OPM’s  decision. 

0PM  filed  a petition  for  review,  but  the 
Board  denied  it.  The  Board,  however, 
reopened  the  case  under  5 C.F.R. 
§1201.117. 

The  Board  noted  that  before  0PM  filed 
its  petition  for  review,  0PM  submitted  a 
motion  to  vacate  the  initial  decision  and 
dismiss  the  appeal  based  on  evidence 
that  appellant  was  divorced  from  her 
husband  before  he  died. 

The  Board  explained  that  under  5 
U.S.C.  § 8341(b)  (1),  when  an  employee 
dies  after  retirement,  “a  spouse  to  whom 
he  was  married  at  the  time  of  retire- 
ment” is  entitled  to  an  annuity.  The 
Board  noted  that  the  phrase  “a  spouse  to 
whom  he  was  married  at  the  time  of 
retirement”  could  be  construed  to  mean 
that  benefits  may  be  granted  to  a spouse 
from  whom  an  annuitant  is  divorce  after 
he  is  retired,  if  they  were  married  at  the 
time  of  retirement.  The  Board  added, 
however,  that  court  decisions  interpret- 
ing the  phrase  had  indicated  otherwise. 

The  Board  cited  two  decisions — 

United  States  u.  Smith,  398  F.2d  173  (3rd 
Cir.  1968)  and  Burke  v.  Casey,  701  F.2d 
302  (4th  Cir.  1983) — in  which  the  court 
interpreted  language  similar  to  that  in 
§ 8341(b).  In  Smith,  the  court  found  that 
in  order  to  receive  a survivor’s  annuity,  a 
spouse  to  whom  a retired  employee  was 
married  when  he  retired  had  to  also  be 
his  spouse  at  the  time  of  his  death.  In 
Burke,  the  court  determined  that  Con- 
gress intended  survivor  annuities  to  be 
paid  to  the  spouse  to  whom  the  employee 
was  married  at  the  time  of  death,  not  a 
surviving  former  spouse. 

The  Board  concluded  that  § 8341(b)  did 
not  allow  payment  of  a survivor  annuity 
to  a spouse  who  divorced  an  -omployee 
before  his  retirement.  Since  the  record 
indicated  that  appellant  was  divorced  on 
January  1, 1976 — before  the  employee 
died  on  October  7, 1977— the  Board 
found  that  appellant  was  not  entitled  to 
a survivor  annuity.  The  Board  therefore 
vacated  the  initial  decision  and  dis- 
missed the  appeal. 

William  J.  Pooler  (Margaret 
L.  Pooler)  v.  Office  of  Per- 
sonnel Management 
PH08318410156 
September  10, 1984 


4.2(K),  4.212, 15.210, 15.230, 15.240 

The  Office  of  Personnel  Management 
(0PM)  denied  appellant’s  request  that 
her  late  husband’s  annuity  be  amended 
to  provide  her  a survivor  benefit.  Appel- 
lant claimed  that  her  husband  was  men- 
tally incompetent  at  the  time  of  his  dis- 
ability retirement  when  he  elected  a life 
annuity  rather  than  a survivor  annuity 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  affirmed  OPM’s  denial.  The  pre- 
siding official  found  that  relying  on  mis 
information  on  the  retirement  form  was 
the  only  grounds  to  permit  modification 
of  the  deceased  employee’s  (decedent) 
annuity  to  provide  for  a survivor  benefit 
The  presiding  official  determined  that 
appellant  had  not  shown  that  the  dece- 
dent’s election  was  based  on 
misinformation. 

In  considerling  the  petition  for  review, 
the  Board  found  that  the  presiding  offi- 
cial’s review  of  appellant’s  case  was  too 
narrow  in  that  the  presiding  official 
considered  just  the  issue  of  whether  mis- 
information affected  the  decedent’s  elec- 
tion. The  Board  noted  that  an  annuity 
providing  a survivor  benefit  to  a retired 
employee’s  spouse  is  automatically  paid 
unless  the  employee  elected  otherwise. 
The  Board  found  that  such  election  was 
valid  only  if  made  by  a mentally  compe- 
tent person.  The  Board  added  that  such 
competency  is  presumed  unless  the 
spouse  demonstrated  that  the  annuitant 
was  unable  to  make  a valid  election. 

In  appellant’s  case,  testimony  indi- 
cated that  the  decedent  had  a severe 
drinking  problem— a problem  which 
impaired  his  judgment  and  reached  the 
level  of  toxic  psychosis.  According  to 
evidence,  because  of  appellant’s  mental 
condition,  the  agency  refused  to  accept 
appellant’s  resignation  and  instead 
helped  him  to  file  for  disability  retire- 
ment. The  record  also  showed  that  the 
decedent’s  violence  and  delusions 
caused  him  to  be  evicted  from  his  family 
residence.  The  decedent’s  doctor  testified 
as  to  the  decedent’s  inability  to  make  a 
reasoned  annuity  choice,  noting  that  the 
decedent  retired  only  a week  after  a two- 
month  hospitalization  for  serious  gas- 
trointestinal surgery.  The  Board  con- 
cluded that  the  decedent’s  election  of  a 
life  annuity  could  not  stand.  It  therefore 
reversed  the  initial  decision  and  ordered 
0PM  to  grant  appellant’s  application  for 
a survivor  benefit. 


SENIOR  EXECUTIVE 
SERVICE 

W.  Astor  Kirk  v.  Office  of 
Personnel  Management 


PH03178210303 
September  20, 1984 

8.531, 12.130 

Because  of  a reduction  in  force,  appel- 
lant was  removed  from  his  senior  execu- 
tive service  (SES)  position.  Appellant’s 
employing  agency  informed  the  Office  of 
Personnel  Management  (0PM)  that  all 
of  its  SES  positions  were  surplus.  During 
a 120-day  placement  period  required  by  5 
U.S.C.  § 3595,  0PM  attempted  to  find 
appellant  a new  SES  position  at  another 
agency.  It  failed  in  its  placement  efforts, 
however,  and  reported  so  to  Congress. 
Appellant  was  consequently  removed. 

Appealing  to  the  Board’s  regional 
office,  appelant  alleged  that  0PM  did 
not— as  required  by  5 U.S.C.  § 3595 — 
take  “all  reasonable  steps”  to  place  him 
in  another  SES  position.  The  record 
revealed,  however,  that  during  the 
placement  period,  0PM  referred  appel- 
lant to  various  agencies  almost  400 
times.  For  16  of  these  referrals,  the  posi- 
tions involved  were  frozen  until  appel- 
lant received  priority  consideration.  For 
reasons  such  as  appellant’s  lack  of  tech- 
nical qualifications  or  an  agency’s 
inability  to  fill  a certain  position  for 
budgetary  or  policy  reasons,  appellant 
was  not  selected  for  any  of  the  positions. 

The  record  further  indicated  that  even 
though  OPM’s  responsibility  to  place 
appellant  ended  with  appellant’s  remo- 
val, 0PM  continued  in  its  efforts  to  place 
appellant.  The  presiding  official  noted 
that  Congress  never  defined  what  was 
meant  by  “all  reasonable  steps,”  but  she 
nonetheless  found  that  OPM’s  effort  to 
place  appellant  fulfilled  the  require- 
ments of  § 3595. 

Appellant  also  questioned  OPM’s 
claim  that  appellant  could  not  be  placed 
because  his  skills  and  experience  were 
highly  specialized.  The  presiding  official 
found  that  such  issue  was  not  appeala- 
ble under  the  SES  reduction  in  force  sta- 
tute and  therefore  did  not  address  the 
matter.  She  therefore  sustained  appel- 
lant’s removal. 

Considering  appellant’s  petition  for 
review,  the  Board  noted  that  his  argu- 
ment implied  that  appellant  was  entitled 
to  mandatory  placement.  The  Board 
explained,  however,  that  “5  U.S.C. 

§ 3595  does  not  set  any  specific  standard 
for  ‘all  reasonable  steps’  but  merely 
states  that  0PM  take  all  reasonable 
steps  to  place  a career  SES  appointee 
subject  to  removal  due  to  a reduction  in 
force.”  Concluding  that  OPM’s  compre- 
hensive attempts  to  place  appellant  met 
the  statutory  mandate,  the  Board  denied 
appellant’s  petition  for  review. 
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SPECIAL  COUNSEL 

Special  Counsel  v.  Ernest  J. 
Filiberti  and  Darrell  D. 
Dysthe 
HQ12068310018 
September  27, 1984 

10.2142, 10.800, 16.240 

The  Military  Sealift  Command  (MSC) 
filed  a motion  for  permissive  interven- 
tion in  a disciplinary  action  brought  by 
the  Special  Counsel  against  two  MSC 
employees.  MSC  sought  to  intervene  and 
to  file  exceptions  to  the  recommeded 
decision  of  the  Board’s  administrative 
law  judge.  MSC  based  its  request  on  5 
C.F.R.  § 1201.34(c)  (2)  which  provides 
that  “a  motion  for  permission  to  inter- 
vene will  be  granted  when  the  requestor 
will  be  affected  directly  by  the  outcome 
of  the  proceeding.” 

The  Board  disagreed  with  MSC’s  inter- 
pretation of  § 1201.34(c)  (2),  stating  that 
rather  than  requiring  that  permissive 
intervention  be  granted,  § 1201.34(c)  (2) 
was  to  be  read  in  conjunction  with 
§ 1201.34(a).  That  subsection  described 
permissive  intervenors  as  “those  parties 
who  may  he  permitted  to  participate  if 
the  proceeding  will  affect  them  directly” 
(emphasis  added).  Taking  both  subsec- 
tions into  account,  the  Board  concluded 
that  the  deciding  official  should  exercise 
discretion  in  ruling  on  any  motion  for 
permissive  intervention. 

The  Special  Counsel  objected  to  MSC’s 
motion,  noting  that  the  permissive 
intervention  regulation  provides  that  a 
“person” — not  an  agency — may  inter- 
vene. The  Board  did  not  agree  that 
agencies  were  precluded  from  filing 
motions  to  intervene,  even  though  the 
regulation  stated  that  intervenors  were 
“persons.”  The  Board  noted  that  the 
regulation  specifically  mentioned  the 
rights  of  the  director  of  the  Office  of  Per- 
sonnel Management  and  the  Special 
Counsel  to  intervene.  The  Board  stated 
that  “it  is  inconsistent  with  the  tenor  of 
the  regulation  to  read  the  word  ‘person’ 
as  a bar  to  its  use  by  other  agency 
heads.” 

The  Special  Counsel  also  argued  that 
MSC  failed  to  show  that  it  would  be 
directly  affected  by  the  Board’s  decision 
in  this  case.  The  Board  pointed  out, 
however,  that  the  actions  proposed  in 
the  recommended  decision— lengthy 
suspensions  of  key  personnel — would 
clearly  affect  the  employing  facility’s 
operations. 

The  Board  therefore  rejected  the 
arguments  of  both  parties.  It  also  found 
that  5 C.F'.R.  § 1201 .34  did  not  apply  to 
the  motion  at  issue.  The  Board  explained 
that  the  regulation  applied  to  motions 


for  intervention  filed  prior  to  the  issu- 
ance of  an  initial  decision  (or  a recom- 
meded decision).  The  Board  noted  that 
once  the  recommeded  decision  is  issued, 
all  subsequently  filed  motions  are  before 
the  Board. 

The  Board  addressed  whether  the 
requested  intervention  would  be  helpful 
to  the  Board  in  rendering  its  decision  in 
the  case.  Finding  that  the  exceptions 
included  with  the  motion  discussed  rele- 
vant issues  which  had  not  otherwise 
been  addressed,  the  Board  decided  that 
it  would  consider  the  exceptions  in 
determining  whether  to  adopt,  modify, 
or  reject  the  recommended  decision.  The 
Board  therefore  granted  the  motion  to 
intervene  solely  to  allow  MSC  to  file 
exceptions. 


SUITABILITY 
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Personnel  Management 
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4.125,  4.210,  4.211,  4.320, 10.800, 
17.000000, 17.100, 17.181, 17.187,  17.210, 
17.310 

Appellant  appealed  the  Office  of  Per- 
sonnel Management’s  (0PM)  decision 
that  he  was  unsuitable  for  federal 
employment  as  a clerical  and  junior  fed- 
eral assistant.  Because  the  presiding 
official  failed  to  consider  one  of  appel- 
lant’s submissions,  the  Board  granted 
appellant’s  petition  for  review. 

The  Board  explained  that  in  showing 
unsuitability,  0PM  must  establish  that 
the  candidate  for  a position  exhibited 
conduct  which  would  interfere  with  per- 
formance in  the  position  sought.  The 
Board  added  that  if  0PM  based  its  deci- 
sion on  misconduct  in  previous  employ- 
ment, 0PM  must  consider  the  recency 
and  the  circumstances  surrounding  the 
misconduct,  as  well  as  any  efforts 
toward  rehabilitation. 

The  record  revealed  that  appellant 
had — in  the  last  seven  years — been  ter- 
minated from  four  federal  jobs  for  unsat- 
isfactory performance.  0PM  based  its 
negative  suitability  determination  on 
appellant’s  most  recent  dismissal  from 
federal  employment.  OPM’s  investiga- 
tory report  indicated  that  appellant  was 
terminated  after  he  became  belligerent 
in  a meeting  and  hit  one  of  his  supervi- 
sors. Further,  when  appellant  received 
his  termination  letter,  he  refused  to  leave 
agency  premises,  behaved  violently  and 
made  threats,  and  had  to  be  escorted  off 
the  premises  by  military  police. 

The  Board  noted  that  in  the  submission 
which  the  presiding  official  failed  to 
consider,  appellant  gave  his  description 


of  the  events  which  led  to  his  removal 
and  also  listed  complaints  about  his  past 
working  conditions  and  his  personality 
problems  with  his  supervisors.  The 
Board  reviewed  the  additional  evidence 
but  agreed  with  the  presiding  official’s 
conclusion  that  it  was  reasonable  to 
believe  that  appellant’s  conduct  was  as 
the  agency  described.  The  Board  noted — 
as  had  the  presiding  official — that 
appellant’s  credibility  was  diminished 
by  his  failure  to  give  real  reason  for  his 
termination  on  this  application  for 
employment. 

The  Board  noted  that  0PM  character- 
ized the  junior  federal  assistant  position 
as  one  requiring  significant  responsi- 
bilty.  The  Board  stated  that  appellant’s 
aggressive  manner  and  failure  to  follow 
instructions  “is  not  conduct  indicative  of 
a high  level  of  responsibility.”  The 
Board  added  that  appellant’s  inability  to 
focus  on  duties  and  to  work  with  others, 
as  described  by  his  coworkers,  “are 
attributes  not  desirable  in  any  type  of 
clerical  position.”  The  Board  pointed  out 
that  evidence  failed  to  indicate  that 
appellant  had  tried  to  improve  in  the 
area  of  interpersonal  relationships.  The 
Board  therefore  sustained  OPM’s  nega- 
tive suitability  determination. 

VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 

The  following  are  summaries  of  deci- 
sions made  under  the  Voluntary  Expe- 
dited Appeals  Procedure.  These  deci- 
sions are  initial  decisions  of  the  Board 
and  therefore  are  not  precedential. 


Stephen  Clancy  v.  Depart- 
ment of  the  Navy 

SF075284 10825 
September  7, 1984 

Appellant,  a pipefitter,  was  removed 
for  excessive  unauthorized  absence. 

According  to  the  record,  appellant  was 
absent  from  February  21  through  April 
18, 1984.  After  receiving  a letter  from  the 
agency  on  April  4,  appellant  contacted 
his  shop,  promising  to  report  for  duty  the 
next  day  and  to  provide  medical  certifi- 
cation of  his  absence.  However,  appel- 
lant did  not  return  to  work  unitil  April 
30,  after  hi's  removal  had  been  proposed. 
He  claimed  that  he  was  absent  because 
he,  his  wife,  and  his  children  were  suffer- 
ing from  various  illnesses. 

The  presiding  official  noted  that 
appellant  failed  to  provide  medical  doc- 
umentation of  his  absence  either  upon 
his  return  to  work  or  in  response  to  his 
proposed  removal.  On  appeal,  however, 
appellant  submitted  13  medical  slips. 
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Citing  Zeiss  u.  Veterans  Administration, 
1 MSPB  516  (1981),  the  presiding  official 
explained  that  an  employee — as  a 
defense  to  an  adverse  action— may  rely 
on  medical  evidence  which  was  not  pre- 
viously submitted  to  the  agency.  The 
presiding  official  added,  however,  that 
such  evidence  would  not  be  basis  for  re- 
versing a removal  if  the  employee  did  not 
follow  proper  leave  procedures  and  did 
not  submit  medical  documentation 
before  his  removal  was  effective. 

The  presiding  official  noted  that  in 
appellant’s  case,  he  provided  only  one  of 
the  medical  slips  before  his  removal. 
Moreover,  that  slip  referred  to  an  illness 
suffered  by  his  daughter  several  weeks 
before  appellant’s  period  of  absence. 

The  presiding  official  further  noted 
that  only  one  of  the  medical  slips 
referred  to  an  illness  of  appellant  for 
which  he  was  to  be  excused  one  day.  All 
of  the  other  slips  concerned  other 
members  of  appellant’s  family.  The  pre- 
siding official  stated  that  such  medical 
documentation,  along  with  a written 
statement  from  appellant,  simply  did 
not  explain  why  appellant  was  absent 
every  day  for  two  months. 

The  presiding  official  pointed  out  that 
the  one  leave  request  slip  of  record — 
dated  April  30 — was  never  submitted  to 
the  agency  for  approval.  Finding  that 
appellant  failed  to  comply  with  leave 
procedures  and  that  he  failed  to  provide 


sufficient  information  to  excuse  his 
absence,  the  presiding  official  sustained 
appellant’s  removal. 

Presiding  Official:  Phyllis  J.  Hamilton 


Allen  Spann  v.  U.S.  Postal 
Service 
CH07528410578 
September  21, 1984 

Appellant,  a distribution  clerk,  was 
removed  for  absence  without  leave 
(AWOL). 

According  to  the  record,  appellant 
requested — and  was  granted — leave  to 
attend  the  funeral  of  his  children’s 
mother  on  April  19, 1984.  However, 
appellant  also  did  not  report  for  his 
scheduled  duty  on  April  20, 22  and  23. 

On  April  24,  appellant  requested  emer- 
gency annual  leave  for  his  absences,  giv- 
ing as  the  reason  “death  in  family.”  Not- 
ing that  the  funeral  was  on  April  19, 
appellant’s  supervisor  declined  to  grant 
approved  leave  for  appellant’s  absences 
after  April  19. 

The  supervisor  testified  that  because 
of  previous  attendance  problems,  appel- 
lant was  required  to  substantiate  his 
need  for  all  leave  not  approved  in 
advance.  He  stated  that  appellant  did  not 
explain  his  need  for  leave  after  the  fun- 


eral. However,  appellant  testified  that 
the  general  supervisor  of  mails  had  ver- 
bally granted  him  time  off  to  care  for  his 
children.  The  general  supervisor  of 
mails  testified  that  appellant  had  not 
requested  leave  in  advance  of  his  ab- 
sences and  that  leave  was  not  approved 
in  advance  unless  a formal  written 
request  was  submitted. 

The  presiding  official  found  that 
appellant  did  not  present  a written 
request  for  leave  in  advance  of  his 
absences.  Further,  he  found  that  appel- 
lant failed  to  provide  substantiation  that 
he  failed  to  report  for  duty  because  he 
had  to  take  care  of  his  children.  The  pre- 
siding official  found  that  the  agency 
properly  placed  appellant  in  an  AWOL 
status  and  tht  it  imposed  a fair  penalty. 
The  presiding  official  therefore  affirmed 
the  agency’s  action. 

Presiding  Official:  Phillip  N.  Miller 

Short  Dismissals 

OSBY,  James  F.  v.  Veterans  Adminis- 
tration (CH075284 10585,  September  26, 
1984);  parties  reached  settlement;  Pre- 
siding Official:  Margaret  J.  Krueger 
REED,  William  v.  Defense  Contract 
Supply  Center  (CH07528410592,  Sep- 
tember 28, 1984);  parties  reached  set- 
tlement; Presiding  Official:  John  H. 
Pleuss 
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OTHER  ISSUANCES 
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8.291313,8.29135, 10.400 
ABEL,  Ronald  R.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (see  ABBLETT) 

AHR,  Russell  L.  v.  Department  of  Jus- 
tice (DA07528210718,  September  21, 
1984)  1.13322, 1.3711, 1.390, 1.400, 
3.130, 3.1312,  4.124, 4.211,  4.320,  4.410, 
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AMODEO,  Joseph  F.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (see  ABBLETT) 


BAKER,  Delores  R.  v.  Office  of  Person- 
nel Management  (DC831L8410072, 
September  27, 1984)  4.212,  4.250, 
15.135, 15.13112 

BAKER,  Richard  D.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (see  ABBLETT) 
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BAYER,  Michael  T.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (see  ABBLETT) 


BEGAN,  Joseph  E.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (see  ABBLETT) 
BETTS,  Robert  E.  v.  Department  cf 
the  Army  (DE07528410063,  September  6, 
1984)  1.311, 1.322, 1.3321, 1.3432, 
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BOOTH,  Carlos  v.  Department  of  Health 
and  Human  Services  (PH07528310437, 
September  27, 1984)  1.311,  3.1313.  3.1321 
BOSS,  Richard  J.  v.  Office  of  Personnel 
Management  (SE831L8310204,  Sep- 
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15.1331, 15.134,  15.135, 15.13511, 
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BREWER,  Delbert  R.v.  Defense  Con- 
tract Audit  Agency  (CH07528310564, 
September  27, 1984)  1.111, 1.640, 1.651, 
4.310,  4.320, 10.110,  10.118,  10.1216 
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(BN0752841(X)05,  September21, 1984) 


JOHANSSON,  George  E,  v.  U.S.  Postal  Serv- 
ice (DE34438310078,  September  24, 1984) 

LASSITER,  Randall  L.  v.  Department  of  the 
Air  Force  (DE315H8410087,  September  27, 
1984) 

LOVE,  Susan  V.  Department  of  the  Navy 
(SF07528410310,  September  21, 1984) 
LUNDGREN,  Eloise  v.  Department  of  the 
Army  (DA07528210764,  September  27, 1984) 

MEIERDIERCKS,  Amalia  v.  Office  of  Person- 
nel Management  (NY08318410132, 
September  27, 1984) 

MESSERSMITH,  Robert  K.  v.  Departmentof 
the  Army  (DE07528410022,  September  1 1, 
1984) 

NOTO,  Doreen  M.  v.  Office  of  Personnel 
Management  (SF831 L84 1 0446,  September 

10.1984) 

NUZUM,  Samuel  J.,  II.  v.  U.S.  Postal  Service 
(SL07528410080,  September  11, 1984) 

OVER,  Harold  B.  v.  Federal  Aviation  Ad- 
ministration, Department  of  Transportation 
(see  ARRUDA) 

PALM,  Steven  B.  v.  Department  of  Justice 
(SF03538310733,  September  27, 1984) 
PARKER,  Louis  S.,  III.  v.  U.S.  Postal  Service 
(DA07528410142,  September  27, 1984) 
PATTON,  Gary  N.  v.  Departmentof  Health 
and  Human  Services  (AT531D8210343REM, 
September  11, 1984) 

PAVAO,  John  v.  Departmentof  Agriculture 
(SF0752841 0256  and  SF075284 1 0495, 
September  19, 1984) 

REESE,  Edwin  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration 
(CH075281F2709ADD,  September  24, 1984) 

ROBERTS,  Jim  L,  v,  U,S,  Postal  Service 
(DA07528110515REM,  September  14, 1984) 
ROBISON,  Larry  T,  v,  Tennessee  Valley 
Authority  (AT03518410155,  September  21, 
1984) 

SAID,  Mohamed  v.  Veterans  Administration 
(NY315H8310462,September21, 1984) 
SANTOR,  Francis  v,  Departmentof  Health 
and  Human  Services  (N  Y07528410338, 
SeF)tember21, 1984) 

SCHULTZ,  Marion  v.  Office  of  Personnel 
Management  (PH831L8410263,  September 

11. 1984) 

SEBRON,  Willie  E.,  Jr,  v.  Department  of  the 
Navy  (PH07528310650,  September  11, 1984) 
SELI^,  Gilbert  R.  v,  Tennessee  Valley  Author- 
ity (AT07528410226,  September  19, 1984) 
TIGNER-KEIR,  Sandrel  1),  v,  Departmentof 
Energy  (SE07528410036,  September  19, 1984) 


TROTNER,  Robert  v.  Department  of  Health 
and  Human  Services,  Social  Security  Admin- 
istration (NY531D83 10043,  September  1 1, 
1984) 

TURNER,  Edward  J,  v.  Department  of  the  Air 
Force  (BN0752821021 1,  September  19, 1984) 
TURNER,  James  L,  v.  Office  of  Personnel 
Management  (DA08318310741,  September 

27, 1984) 

WILLIAMS,  Dale  I.  v.  U.S,  Postal  Service 
(DE03538410101,  September  19, 1984) 
WITTE,  Harold  W.  v.  Department  of  the  Army 
(DC07528410323,  September  11, 1984) 

ERRATA 

ALEX,  Stephen  P,,  et  al.  v.  Department  of  Trans- 
portation, Federal  Aviation  Administration 
(DA075283F0224,  September  6, 1984) 
ANDREWS,  WilUeT.  and  JEFFRIES,  Frank- 
lin D,  V,  Tennessee  Valley  Authority 
( AT0752831 1 148  and  AT0752831 1 149, 
September  4, 1984) 

AVIS,  Thomas  B,,  et  al.  v.  Department  of  Trans- 
portation, Federal  Aviation  Adminstration 
(DA075283F0431,  September  6, 1984) 
CLARK,  Harry  M.  et  al.  v.  Department  of 
Transportation,  Federal  Aviation  Adminis- 
tration (DA075283F0091,  September  6, 1984) 
DIGGINS,  John  M,  v,  Departmentof  Labor 
(DA04328410006,  September  10, 1984) 
GETER,  Lynn  D.  v.  Department  of  the  Army 
(DA07528210145,  September  4, 1984) 
JEFFRIES,  Franklin  D.  v,  Tennessee  Valley 
Authority  (see  ANDREWS) 

McCULLER,  Dorothy  V,  Department  of  the 
Interior  (DA07528310704  and 
DA07528310528,  September  1 1, 1984) 
WILLIS,  Lavonne  v.  Department  of  the  Air 
Force  (SF07528310526,  September  4, 1984) 

ORDER  TO  SHOW  CAUSE 

ANDERSON,  Gary  v.  Department  of  Health 
and  Human  Services  (SF07528410347, 
September  5, 1 984) 

RESPONSE  CONSIDERED 

DYERS,  Arthur  v.  Veterans  Administration 
(SF07528310848,  September  6, 1984) 

TIME  GRANTED  TO  FILE 
A PETITION  FOR  REVIEW 

TAYLOR,  Yvonne  C.  v.  Office  of  Personnel 
Management  (DA08318310947ADD, 
September  26, 1984) 
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Devine  v.  Brisco,  Appeal  No. 
83-1110  (Fed.  Cir.  April  27, 1984) 

1.363, 1.3672, 4.300, 7.1 142, 7.1 15, 7.1 151, 
7.1153,7.400 

The  Court  of  Appeals  for  the  Federal  Cir- 
cuit granted  the  petition  for  review  filed  by 
the  Director  of  the  Office  of  Personnel  Man- 
agement (0PM),  Donald  J.  Devine,  from  an 
arbitration  award  issued  by  respondent  C. 
Chester  Brisco  (arbitrator)  to  reduce  the  sus- 
pension of  grievant,  Ross  E.  Parrish,  Jr., 
from  60  days  to  30days.  The  court  held  that 
the  arbitrator’s  decision  to  overturn  the  sus- 
pension forinsubordination,  without  requir- 
ing Parrish  or  the  American  Federation  of 
Government  Employees  (AFGE)  to  show 
harmful  error,  was  not  in  accordance  with 
the  law.  Accordingly,  the  decision  was 
reversed. 

The  Immigration  and  Naturalization 
Service  (INS)  proposed  removing,  or  taking 
a lesser  disciplinary  action  against  Parrish, 
an  INS  immigration  inspector,  for  the  follow- 
ing reasons:  ( 1 ) inflicting  bodily  injury  to 
another  while  on  duty  on  April  7, 1981;  (2) 
refusal  to  carry  out  a proper  order  from  a 
supervisor  on  or  about  May  23, 1 981 ; (3)  un- 
authorized possession  of  a government  docu- 
ment; and  (4)  misuse  of  authority  and  an 
official  government  document.  After  consider- 
ing the  grievant’s  response  to  the  charges, 
the  INS  district  director  in  a letter  of  Janu- 
ary 7, 1982,  sustained  reason  1,  in  part,  and 
reason  2,  in  its  entirety.  Reasons  3 and  4 
were  not  sustained.  A 60-day  suspension 
was  imposed  forthe  two  sustained  reasons. 
The  letterof  January  7 notified  Parrish  of 
his  right  to  appeal  the  suspension  either  to 
the  Merit  Systems  Protection  Board  (Board) 
or  under  the  grievance  and  arbitration  proced- 
ure established  by  the  collective  bargaining 
agreement  between  AFGE  and  INS. 

Parrish  elected  to  challenge  the  sus- 
pension through  the  grievance  and  arbitra- 
tion procedure,  and  a grievance  was  filed  on 
his  behalf  by  AFGE.  After  the  arbitrator 
was  selected,  the  parties  submitted  the  fol- 
lowing isssues  forre.solution: 

(l)“[d|id  the  Service  suspend  Ross  E. 
Parrish  for  60  days  for  just  and  sufficient 
cause  and  only  for  such  reasons  which 
promote  the  efficiency  of  the  Service?” 
and  (2)  “|i  jf  no  [sic|,  what  is  the  appropri- 
ate remedy?” 


In  contesting  the  suspension,  AFGE 
argued  that  INS  violated  Article  31,  section 
F'lS)  of  the  collective  bargaining  agreement 
by  delaying  unreasonably  notification  to 
Parrish  of  the  proposed  disciplinary  action. 
INS  contended  that  the  disciplinary  action 
was  imposed  in  a timely  manner,  and  that 
the  delay , if  any,  was  not  shown  to  have 
been  a harmful  error  which  prejudiced  Par- 
rish’s right  or  his  abilty  to  defend  himself. 

With  regard  to  the  timeliness  of  the  notice 
of  proposed  action,  the  arbitrator  stated  that 
although  the  harmful  error  rule  was  applic- 
able to  appeals  filed  with  the  Board,  an  arbi- 
tration proceeding  is  governed  by  the  col- 
lective bargaining  agreement.  He  concluded 
that  inasmuch  as  the  agreement  incorpor- 
ated only  5 U.S.C.  § 7701(c)(  1 ) ( 1 982),  and  not 
the  harmful  error  rule  of  5 U.S.C. 

§ 7701(c)(2)(A)  (1982),  it  was  the  parties’ 
intention  to  exclude  the  harmful  error  rule. 
Therefore,  he  reasoned  that  the  question  of 
timeliness  must  be  considered  as  a part  of 
the  just  cause  standard.  Under  that 
standard,  a disciplinary  action  imposed  long 
after  the  wrongful  act  has  been  committed  is 
deemed  not  based  on  j ust  cause. 

The  arbitrator  ruled  that  Parrish  was  in- 
subordinate, but  that  the  suspension  was 
without  justcase  because  INS  offered  no 
explanation  as  to  why  it  waited  from  May 
23, 1981,  when  it  knew  of  the  offense,  until 
November  12, 1981,  to  notify  Parrish  of  the 
proposed  action. 

In  regard  to  the  charge  of  inflicting  bodily 
inj  ury,  the  arbitrator  found  that  the  grievant 
committed  the  act  and  that  he  lacked  suffi- 
cient cause  to  do  so.  He  further  found  that 
the  delay  from  April  7, 1981,  when  the  in- 
cident occurred,  until  November  12, 1981, 
when  Parrish  received  notice  of  the  proposed 
disciplinary  action,  was  reasonable  in  view 
of  the  complexity  of  the  investigation  into 
that  incident.  Having  found  that  INS 
impo.sed  a 30-day  suspension  for  each  of  the 
sustained  reasons,  the  arbitrator  overturned 
the  30-day  suspension  forinsubordination. 
The  30-day  suspension  for  inflicting  bodily 
injury  while  on  duty  was  sustained. 

Following  the  arbitrator’s  denial  of  OPM’s 
petition  for  reconsideration,  0PM  filed  a 
petition  for  review  with  the  court. 

The  court  exerci.sed  juri.sdiction  over  the 
appeal  after  making  a determination  that 
the  issue  of  whether  an  arbitrator  may 
refuse  to  apply  the  harmful  error  rule,  if  he 


concluded  that  application  of  the  rule  was 
not  required  by  the  agreement,  was  one  of 
first  impression. 

In  Devine  u.  Nutt,  7lHh\‘2d  1048, 1052 
(Fed.  Cir.  1 983),  the  court  stated  the 
following: 

Judicial  deference  to  an  arbitral  award 
may  be  inappropriate  when  the  award  is 
in  apparentconflict  with  a federal  statute 
that  is  distinct  from  the  operation  of  the 
collective  bargaining  agreement. 

According  to  the  court,  the  arbitrator’s 
decision  appeared  to  be  incon.sistent  with 
5 U.S.C.  § 7701(c)(2)(A)  in  that  it  failed  to  ap- 
ply the  harmful  error  rule  because  the  provi- 
sion was  not  incorporated  into  the  collective 
bargaining  agreement.  It  opined  that  review 
of  the  decision  was  necessary  since  the  deci- 
sion, if  allowed  to  stand,  would  have  a signifi- 
cant impact  upon  whether  Congressional 
enactments  concerning  the  Civil  Service 
Reform  Act  of  1978  are  to  be  adhered  to  in 
cases  involving  collective  bargaining  agree- 
ments that  affect  civil  servants. 

In  Devine  v.  Nutt,7l8F.2d  at  1055,  the 
court  held: 

[ajlthough  the  arbitratoris  free  to  make 
an  award  consonant  with  the  scope  of  the 
collective  bargaining  agreement,  he 
must  notissue  awards  that  conflict  with 
“external  law”  such  as  federal  statutes 
and  regulations  (citations omitted). 

Arbitrator  Brisco’s  decision  was  found  to 
contravene  those  principles. 

Under  a statutory  standard  of  review,  the 
Board  must  sustain  an  agency  decision 
“supported  by  a preponderance  of  the 
evidence”  5 U.S.C.  § 7701(c)(1)(B).  Arbitra- 
tors are  required  to  follow  this  rule  by 
5 U.S.C.  § 7121(e)(2)  (1982).  The  applicability 
of  the  harmful  error  rule  is  not  limited  to  situ- 
ations where  employees  are  prejudiced,  but 
extends  to  instances  where  a union  can 
show  violations  tantamount  to  harmful  error 
to  itself. 

There  was  no  indication  in  the  record  that 
AFGE  presented  any  evidence  to  the  arbitra- 
tor that  it  was  harmed  by  tbe  agency’s  delay 
in  giving  notice  to  Parrish.  There  was  no 
contention  that  Parrish  was  prejudiced  by 
INS’s  delay  of  issuing  the  notice.  Accord- 
ingly, the  court  held  that  the  arbitrator's 
decision  to  overturn  the  suspen,sion  for 
insubordination  without  requiring  Parrish 
or  AFGE  to  show  hiU’mful  error  was  not  in 
accordance  with  the  law. 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  orders,  as 
well  as  other  issuances  listed  under  “Board 
Orders,"  are  indexed  according  to  the  key 
number  system  used  in  the  published  volumes. 
Decisions  of  the  United  States  Merit  Systems 
Protection  Board.  The  index  numbers,  which 
indicate  the  subjects  found  in  the  decision,  are 
listed  after  the  order  date.  There  are  18  main 
subject  areas.  These  are  described  under 
“Major  Topics  and  Scope  Notes."  The  “Outline 
of  Topics"  divides  each  major  topic  into  more 
specific  subtopics. 

MAJOR  TOPICS  AND 
SCOPE  NOTES 

Topic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  designated  as 
“adverse  actions"  under  Chapter  75  of  the 
Civil  Service  Reform  Act  of  1978.  This  topic 
references  Board  opinions  relating  to  the  sub- 
stantive law  governing  those  actions  and  dis- 
tinguishes other  personnel  actions  not 
designated  as  “adverse  actions"  under 
Chapter  75.  This  topic  also  encompasses  cases 
involving  Board  consideration  of  penalties  in 
adverse  action  cases  including  the  mitigation 
of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions  are 
located  under  Practice  and  Procedure 
( 1 0.OOOtXlO),  and  opinion  relating  to  jurisdic- 
tional matters  have  been  placed  under  Ji/ns- 
diction  (6.000000).  Cases  regarding  remedies 
available  to  the  Board  in  adverse  action  cases 
are  located  in  /fewedtcsl  14.000000). 

2.000000  CoNSTITUTIONAIJTY 

This  topic  references  opinions  in  which  the 
Board  has  considered  constitutional  aspects 
of  cases  before  it.  Included  are  claims  pursu- 
ant to  specific  constitutional  provisions,  as 
well  as  claims  derived  from  constitutional 
provisions,  such  as  the  right  to  privacy.  Con- 
stitutional claims  relative  to  discrimination 
are  in  Discrimination  (3.0000CX)). 

3.000000  Di.srKiMiNATioN 

This  topic  refers  to  Board  cases  concerning 
the  substantive  law  of  prohibited  discrimina- 
tion pursuant  to  the  Civil  Service  Reform  Act 
of  1978.  Also  included  are  cases  relating  to 
affirmative  action  and  disparate  treatment  of 
similarly  situated  employees.  Questions  of 
evidence,  jurisdiction,  practice  and  procedure, 
and  remedial  action  in  discrimination  cases 


are  referenced  in  Evidence  (4.000000),  Juris- 
diction (6.000000),  Practice  and  Procedure 
(10.000000)  and  Remedies  (14.000000), 
respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with 
substantive  rules  of  evidence  employed  by  the 
Board,  as  well  as  cases  concerning  the 
harmful  error  standard  in  the  Act.  The 
Board  is  bound  by  statutory  burdens  of 
proof,  and  cases  referencing  the  Board’s 
interpretation  of  such  burdens  are  also 
included  here, 

5.000000  Freedom  OF  Iformation, 

Privacy,  and  Sunshine  Acts 

This  topic  references  Board  cases  relating  to 
the  Freedom  of  Information,  Privacy,  and 
Sunshine  Acts. 

6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the  Board 
has  made  specific  references  to  jurisdiction 
under  the  Civil  Service  Reform  Act  of  1978,  as 
well  as  cases  dealing  with  issues  of  justicia- 
bility. Since  the  jurisdiction  of  the  Board 
differs  with  respect  to  certain  entitites,  this 
topic  includes  cases  dealing  with  j urisdic- 
tional  questions  particularly  related  to  such 
entities.  Included  also  are  Board  cases  dealing 
with  its  enforcement  power,  which  is  a matter 
of  continuing  jurisdiction,  and  cases  under  the 
Act's  saving  provision.  Jurisdiction  over 
appeals  related  to  retirement  is  covered  under 
Retirement  (15.000000). 

7.000000  Labor-Management  Relations 

This  topic  contains  cases  arising  under  Title 
VII  of  the  Act,  including  collective  bargain- 
ing issues  and  the  rights  of  individual 
employees.  Title  VII  grievance  procedure 
cases  brought  before  the  Board  are  also 
located  under  this  topic. 

8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978  has 
provisions  specifically  applicable  to  certain 
categories  of  employees.  This  topic  references 
cases  in  which  the  special  procedural  and  sub- 
stantive law  applicable  to  such  employee 
categories  were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  germane 
to  the  resolution  of  the  case.  Included  are  cases 
dealing  with  the  merit  pay  provisions  of  the 
Act  and  the  Senior  Executive  Service. 


9.000000  Perkormance-Reiwted  Actions 

This  topic  references  cases  dealing  with 
performance-related  actions  under  Chapter  43 
of  the  Act,  including  procedural  rights  and 
standards  of  proof  under  Chapter  43,  where 
performance  appraisal  systems  have  been 
implemented.  Also  included  are  cases  dealing 
with  performance  appraisal  actions  under 
Chapter  75,  where  Chapter  43  appraisal  sys- 
tems have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing  cases 
which  set  out  the  procedural  rules  for  matters 
before  the  Board,  its  administrative  law 
judges,  and  its  presiding  officials.  Matters 
such  as  timeliness  and  technical  filing  rules 
are  included  here,  as  well  as  the  concepts  of 
former  adjudication  and  representation  of 
parties. 

11.000000  Prohibited PersonnelPractices 

The  Civil  Service  Reform  Act  of  1 978  Lists 
merit  systems  principles  governing  the  Fed- 
eral work  force  and  defines  prohibited  person- 
nel practices  that  may  not  be  taken  against 
Federal  employees.  This  topic  is  limited  to 
cases  in  which  the  Board  has  interpreted  these 
provisions  and  related  matters. 

12.000000  Reductions  IN  Force 

This  topic  refers  to  Board  cases  dealing  with 
reductions  in  force,  including  agency  justifica- 
tions for  taking  such  actions  and  the  substan- 
tive and  procedural  rights  of  employees 
affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empovversthe  Board  to  review  regulations 
prom  ulgated  by  the  Office  of  Personnel  Man- 
agement and  implementing  regulations  of 
other  agencies.  This  topic  references  Board 
opinions  dealing  with  such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  dealing 
with  the  remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving 
issues  relating  to  the  retirement  of  Federal 
employees. 
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16.000000  SpecialCounsel 

This  topic  references  Board  cases  relating  to 
the  Office  of  Special  Counsel,  including  the 
prosecution  of  Hatch  Act  cases  and  violations 
of  the  Federal  Employees  Flexible  and  Com- 
pressed Work  Schedules  Act.  The  filing  requi- 
sites for  complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  requisites 


in  Special  Counsel  cases  before  the  Hoard  are 
in  Practice  and  Procedure  ( 1 0.OOOO(K)). 

1 7.000000  SuiTAHii-ri'Y  and  Fitnes,s  kok 
Duty  Examinations 

This  topic  references  cases  dealing  with 
issues  of  suitability.  Included  also  are  cases 
involving  fitness-for-duty  examinations. 


IK.OOO(KK)  EMPI.Oy.MKNT  I'KACTirES 


This  topic  references  cases  concerning  the 
substantive  law  governing  employment  [jrac- 
tices  and  distinguishes  em|)loyment  restric- 
tions that  are  not  apiiealable  employment 
practices. 


DECISIONS  LISTED  UNDER  KEY  NUMBERS 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 

Blanche  O’Kane  u.  Department  of  the  Air  Force  (AT07528310497, 
September  5,  1984). 

1.110  Removal 

Warren  H.  Eilertson  v.  Departmen  t of  the  Navy  (DC07528310014, 
September  19,  1984);  Carl  Helman  v.  Department  of  the  Army 
PH07528210012,  September  19,  1984);  Jerome  M.  Perlman  v. 
Department  of  the  Army  (PH07528410290,  September  11, 1984); 
Wayne  E.  Rison  v.  Department  of  the  Navy  (DC07528211224, 
September  11, 1984);  James  M.  Thompkins  v.  U.S.  Postal  Service 
(NY07528210135,  September  4, 1984). 

1.111  Involuntary  Resignation  or  Retirement 

Delbert  R.  Brewer  v.  Defense  Contract  Audit  Agency 
(CH07528310564,  September  27, 1984);  Andrew  L.  Freedman  v. 
Veterans  Administration  (SF07528410064,  September  27,  1984). 

1.120  Suspension  for  More  Than  14  Days 

Howard  D.  Mayfield,  v.  Department  of  Housing  and  Urban 
Development  (PH07528410005,  September  21,  1984);  James  E. 
Williams  v.  Department  of  Housing  and  Urban  Development 
(DA07528310963,  September  21,  1984). 

1.121  Enforced  Leave 

Lura  S.  Miller  v.  Department  of  Health  and  Human  Services 
(BN07528210215,  September  14,  1984). 

1.122  Indefinite  Suspension 

James  M.  Thompkins  v.  U.S.  Postal  Service  {NY075282101‘35, 
September  4,  1984). 

1.130  Reduction  in  Grade 

Albert  B.  Carter,  et  al.  v.  Small  Business  Administration 
(DC03518310998,  September  27,  1984). 

1.131  Involuntary  Demotion 

Douglas  N.  Butler  v.  Department  of  the  Navy  (BN07528310106, 
September  1 1 , 1984);  Howard  D.  Mayfield  v.  Department  of 
Housing  and  Urban  Development  (PH07528410005,  September 
21, 1984). 

1.140  Reduction  in  Pay 

1.1.50  F'urlough  of. 30  Days  or  Less 


1.160  Adverse  Actions  by  Office  of  Personnel 
Management 

1.200  Actions  Not  Considered  Adverse  Under. 5 U.S.C.  7512 

1.210  Suspension  for  Less  than  14  Days 

1.220  Letter  of  Reprimand 

1.230  Actions  Based  on  Unacceptable  Performance 

Gordon  A.  Ferguson  v.  Department  of  Justice  (S¥{)lb28A\0484, 
September  10,  1984). 

1.231  Denial  of  Within-Grade  Step  Increase 

1.232  Reduction  in  Grade 

1.233  Removal 

1.240  Reduction  in  Force 

1.250  Reduction  in  Rank 

1.300  Substantive  Charges 

1.310  Attendance-Related 

Andrew  L.  Freedman  v.  Veterans  Administration 
(SF07528410064,  September  27,  1984). 

1.311  Absence  Without  Leave 

Robert  E.  Betts  v.  Department  of  the  Army  i¥)E0752841006‘3. Sep- 
temberG,  1984);  Carlos  Booth  v.  Department  of  Health  and 
Human  Scnvces  (PH07528310437,  September  27,  1984);  Wayne 
E.  Rison  V.  Department  of  the  Navy  (¥>0)1828211224,  Sep- 
tember 11,  1984). 

1.312  Abuse  of  Leave 

1.313  Tardiness 

1.314  Efficiency  of  The  Serv'ice — Attendance 

Wayne  E.  Rison  v.  Department  of  the  A^auy  (DC07528211224.  Sep- 
tember 1 1 , 1984). 

1.315  Unlawful  Labor  Strikes 

1.3151  Air  Traffic  Controllers — 1981  PATCO  Strike 

1.3152  Other  Strikes — (Non-1981  Air  Traffic  Controller) 

1.3161  Leave  Without  Pay 

Hector  H.  Guerra  v.  Department  of  Justice  (\>A018284l()248. Sep- 
tember  21,  1984). 

1.320  Alcohol- and  Drug-Related 

James  M.  Finnegan  v.  U.S.  Postal  Semcc  ( AT07528410363,  Sep- 
tember 11,  1984);  Patrick  J.  Paglia  v.  U.S.  Postal  Service 
(NY07528310346,  September  21 , 1984);  Wayne  E. 


Rison  V.  Department  of  the  Navy  {DC07528211224,  September 

11. 1984) ;  Mark  0.  Taylor  u.  U.S.  Postal  Service  (SF07528310426, 
September  10, 1984). 

1.321  On-Duty  Conduct 

James  M.  Finnegan  v.  U.S.  Postal  Service  (AT07528410363,  Sep- 
tember 11, 1984);  Robert  Moore  v.  Tennessee  Valley  Authority 
(AT07528310945,  September  27, 1984);  Mark  O.  Taylor  v.  U.S. 
Postal  Serutce  (SF07528310426,  September  10, 1984). 

1.322  Off-Duty  Conduct 

Robert  E.  Betts  v.  Department  of  the  Army  (DE07528410063,  Sep- 
tember 6,  1984);  Mark  0.  Taylor  v.  U.S.  Postal  Service 
(SF07528310426,  September  10, 1984). 

1 .323  Efficiency  of  the  Service — Alcohol-  and  Drug-Related 

Mark  O.  Taylor  V.  C/.S.  Posta/ Service  (SF07528310426,  September 

10. 1984) . 

1.330  Criminal  Conduct 

1.331  On-Duty  Conduct 

James  M.  Finnegan  v.  U.S.  Postal  Serutce(AT07528410363,  Sep- 
tember 11, 1984);  Carl  Helman  v.  Department  of  the  Army 
(PH07528210012,  September  19, 1984). 

1.3311  Criminal  Charges 

David  Williams  v.  Department  of  the  Air  Force  (NY07528410105, 
September  24, 1984). 

1.3312  Criminal  Conviction 

1.3313  Acquittal 

1.332  Off-Duty  Conduct 

1.3321  Criminal  Charges 

Robert  E.  Betts  v.  Department  of  the  Army  {DE.07528410Q63,  Sep- 
tember6, 1984);  William  G.  Buffalow  u.  Department  of  Labor 
(AT075281 10648,  September  24,  1984). 

1.3322  Criminal  Conviction 

Russell  L.  Ahr  v.  Department  of  Justice  (DA07528210718,  Sep- 
tember 21,  1984);  Warren  H.  Eilertson  v.  Department  of  the 
Nai’.v(DC07528310014,  September  19, 1984). 

1.3323  Acquittal 

Warren  H.  Eilertson  v.  Department  of  the  Navy  {DCQ7528310014. 
September  19, 1984). 

1 .340  Dishonest  Work-Related  Conduct 

James  L.  Middleton  v.  Department  o/ Justice  (AT07528310286, 
September  21, 1984);  Joe  Paniagua  v.  General  Services  Adminis- 
tration (DA07528210672,  September  21,  1984). 

1.341  Bribery 

1.342  Embezzlement 

GareldJ.  Wildeman  v.  Department  of  the  Air  Force 
{SL07528310151,  September  27, 1984). 

1.343  b'alsification 

Warretx  H.  Eilertson  v.  Department  of  the  Navy  (,DC075283].0Q].4, 
September  19, 1984);  James  M.  Thornpkins  v.  U.S.  Postal  Service 


(NY07528210135,  September  4, 1984);  James  E.  Williams  v. 
Department  of  Housing  and  Urban  Development 
(DA07528310963,  September  21, 1984). 

1.3431  Medical  Records 

James  M.  Thornpkins  v.  U.S.  Postal  Service  {NYQ73282\0\3b, 
September  4, 1984). 

1.3432  Employment  Applications 

Robert  E.  Betts  v.  Department  of  the  Army  (DE07528410063,  Sep- 
tember 6,  1984). 

1.3433  Time  and  Work  Records 

Douglas  N.  Butler  v.  Department  of  the  Navy  {BNQ7b283\0\08, 
September  11, 1984);  Rickey  Nero  v.  Department  of  the  Treasury 
(SF07528310853,  September  27, 1984). 

1.344  Fraud 

Warren  H.  Eilertson  v.  Department  o/'i/ze  Aauy  (DC07528310014, 
September  19, 1984);  Gwendolyn  A.  Sanders  v.  Department  of 
the  Air  Force  (CH07528210754,  September  11, 1984);  James  M. 
Thornpkins  v.  U.S.  Postal  Service  (NY07528210135,  September  4, 
1984) 

1 .345  Misappropriation  and/or  Misuse  of  Government 

Property 

Blanche  O’Kane  v.  Department  of  the  Air  Force  (AT07528310497, 
September  5,  1984);  Joe  Paniagua  v.  General  Services  Adminis- 
tration (DA07528210672,  September  21, 1984);  Joana  K.  Scar- 
berry  V.  Department  of  the  Army  (PH07528310330,  September 
21, 1984);  Morris  R.  Wall  v.  Department  of  the  Army 
(DC07528410347,  September  21, 1984);  GareldJ.  Wildeman  v. 
Department  of  the  Air  Force  (SL07528310151,  September  27, 
1984);  David  Williams  v.  Department  of  the  Air  Force 
(NY07528410105,  September  24, 1984). 

1.346  Malfeasance  in  Office 

James  L.  Middleton  v.  Department  of  Justice  (AT07528310286, 
September  21, 1984);  Joe  Paniagua  v.  General  Services  Adminis- 
tration (DA07528210672,  September  21,  1984). 

1.348  Firearms;  Illegal  Weapons  Misuse 

1.350  Prohibited  Political  Activity 

1.360  Other  Work-Related  Charges 

Carl  Helman  v.  Departmen  t of  the  Army  (PH07528210012,  Sep- 
tember 19,  1984);  Doreen  Kramer  v.  Veterans  Administration 
(SF07528410385,  September  24,  1984);  Morris  R.  Wall  v.  Depart- 
ment of  the  Army  (DC075284103.47,  September  21,  1984). 

1.361  Abuse  of  Authority 

Carl  Helman  v.  Department  of  the  Army  (PH07528210012,  Sep- 
tember 19,  1984);  Owen  M.  Jones  v.  Department  of  the  Navy 
(DC07528310560,  September  19, 1984). 

1.3611  Sexual  Harassment 

Owen  M.  Jones  v.  Department  of  the  Navy  (DC07528310560,  Sep- 
tember 19,  1984). 

1.3612  Prohibited  Discrimination 

1.362  Conflict  of  Interest 

1.363  Insubordination 
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Lura  S.  Miller  v.  Department  of  Health  and  Human  Servicen 
(BN07528210215,  September  14,  1984). 

1.36.')1  RefuHal  to  Accept  ReaHHiKn merit 

1.3632  Refusal  to  Submit  for  Fitness  for  Duty  Kxamination 

Terrance  N.  Tracy  u.  Department  of  the  Army  mh'()752H4U)\H\, 
September  11,  1984). 

1.364  Gross  Waste 

1.3641  Carelessness 

1 .365  Creation  of  Danger  to  Public  Health  and  Safety 

1.366  Insolence 

1.3661  Abusive  Language 

Doreen  Kramer  v.  Veterans  Administration  (SF'075284 10385,  Sep- 
tember 24, 1984). 

1.367  Violence 

1.3671  Verbal  Threats 

Ronald  J.  Rodriguez  v.  U.S.  Postal  Sert)ice(SF07528410088,  Sep- 
tember 27, 1984). 

1.3672  Physical  Action 

Ronald  J.  Rodriguez  v.  U.S.  Postal  Service  (SF075284 10088, 
September  27,  1984). 

1.368  Unauthorized  Activities 

1.369  “Failure  To”  Charges 

Lura  S.  Miller  v.  Department  of  Health  and  Human  Services 
(BN07528210215,  September  14,  1984);  James  E.  Williams  v. 
Department  of  Housing  and  Urban  Development 
(DA07528310963,  September  21, 1984). 

1.370  Charges  Related  to  Off-Duty  Conduct 

Warren  H.  Eilertson  v.  Department  of  the  Navy  (DC07528310014, 
September  19, 1984). 

1.371  Efficiency  of  the  Service 

William  G.  Buffalow  v.  Department  o/ Labor  (AT075281 10648, 
September  24,  1984);  Warren  H.  Eilertson  v.  Department  of  the 
A^ai’y  (DC07528310014,  September  19, 1984). 

1.3711  Nexus 

Russell  L.  Ahr  v.  Department  of  Jastice  (DA07528210718,  Sep- 
tember 21,  1984);  Robert  E.  Betts  v.  Department  of  the  Army 
(DE07528410063,  September  6,  1984);  Warren  H.  Eilertson  v. 
Department  of  the  A'acy  (DC07528310014,  September  19,  1984); 
James  L.  Middleton  v.  Department  of  Justice  {AT075283102H6, 
September  21,  1984);  Mark  O.  Taylor  v.  U.S.  Postal  Service 
(SF07528310426,  September  10,  1984). 

1.380  Classification  and  Qualifications  Requirements 

Albert  B.  Carter,  et  al.  v.  Small  Business  Administration 
(DC03518310998,  September  27,  1984). 

1.390  Performance-Related 

Russell  L.  Ahr  v.  Department  of  J ustice  N()7b282\{)7  \ 8,  Sep- 
tember 21,  1984);  Lewis  R.  Cloninger  v.  Department  of  the  Inte- 
rior ( Al'{)7b283\  1 150,  September  27,  1984);  Gordon  A.  Eerguson 
V.  Department  of  Justice  (SF07b284l{)464,  September  10,  1984); 
Darlene  M.  Gamble  v.  Department  of  the  Army  (Sb'07528010327 
September  4,  1984);  Howard  I).  Mayfield  v.  Department  of  Hous- 
ing and  Urban  Development  (PH075284 10005,  September  21 , 


1984);  Lura  S.  Miller  v.  Department  of  Health  and  Human  Servi- 
ces (HN07528210215,  .September  14,  1984);  Rickey  Nero  v. 
Department  of  the  Treasury  (.Sb'075283 10853,  .September  27, 
1984);  Delmar  V.  Street  v.  Department  of  the  Army 
(.SD)752841(X)93,  .September  27,  1984). 

1.4(K)  BOAHDCoNSIDKkATIO.N  OK  PK.NAI.TIK.S 

Rusell  L.  Ahr  v.  Department  of  Justice  (l)A()7r)2H2l07l8.  Sep- 
tember 21,  1984);  Robert  E.  Betts  v.  Department  of  the  Army 
(DE0752841(K)63,  September  6,  1984);  William  G Buffalow  v. 
Department  of  Labor  (AT075281 10648,  September  24,  1984); 
Douglas  N.  Butler  v.  Department  of  the  Aaey  (BN07528310106, 
September  11,  1984);  Walter  F.  Carter  v.  Department  of  the 
Army  (CH07528310682,  September  10,  1984);  Warren  H Eilert 
son  V.  Department  of  the  A/acy  (DC075283 100 14,  September  19, 
1984);  Darlene  M.  Gamble  v.  Department  of  the  Army 
(SF07528010327,  September  4,  1984);  Carl  Helman  v.  Depart- 
ment of  the  Army  (PH075282UK)12,  September  1 9,  1984);  Owen 
M.  Jones  v.  Department  of  the  Navy  ( DC075283 10560,  .Sep- 
tember 19,  1984);  Doreen  Kramer  v.  Veterans  Administration 
(SF075284 10385,  September  24,  1984);  Howard  D.  Mayfield  v. 
Department  of  Housing  and  Urban  Development 
(PH07528410005,  September  21,  1984);  Lura  S.  Miller  v.  Depart- 
ment of  Health  and  Human  Services  (BN07528210215,  Sep- 
tember 14,  1984);  Robert  Moore  v.  Tennessee  Valley  Authority 
(AT075283 10945,  September  27,  1984);  Blanche  O'Kane  v. 
Department  of  the  Air  Force  (AT07528310497,  September  5, 

1984);  Patrick  J.  Paglia  v.  U.S.  Postal  Service  {NY075283\0'M6, 
September  21,  1984)-,  Joe  Paniagua  v.  General  Services  Adminis- 
tration (DA07528210672, September  21,  1984);  Wayne  E.  Rison  v. 
Department  of  the  A^at^y  (DC0752821 1224,  September  11,  1984); 
Joana  K.  Scarberry  v.  Department  of  the  Army 
(PH07528310330,  September  21,  1984);  Delmar  V.  Street  v. 
Department  of  the  Army  (SL07528410093,  September  27,  1984); 
David  Williams  v.  Department  of  the  Air  Force 
(NY07528410105,  September  24, 1984), 

1.410  Mitigation  of  Penalty 

Robert  E.  Betts  v.  Department  of  the  Army  (DEQ7o284l0063.  Sep- 
tember 6.  1984)-,  Douglas  N.  Butler  v.  Department  of  the  Navy 
(BN07528310106,  September  11,  1984);  Darlene  M.  Gamble  v. 
Department  of  the  Army  (SF07528010327,  September  4,  1984); 
Owen  M.  Jones  v.  Department  of  the  Navy  ( DC07528310560, 
September  19,  1984);  Doreen  Kramer  v.  Veterans  Administration 
(SF075284 10385,  September  24,  1984);  Robert  Moore  v.  Tennes 
see  Valley  Authority  (Ai:97b288t994b.  September  27 , 1984); 
Patrick  J.  Paglia  v.  U.S.  Postal  Serofcc  (NY07528310346,  Sep- 
tember 21,  1984)-,  Joe  Paniagua  v.  General  Services  Administra- 
tion (DA07528210672,  September  21,  1984);  Joana  K.  Scarberry 
V.  Department  of  the  ArmyjPH07528310330,  September  21, 
1984);  Delmar  V.  Street  c.  Department  of  the  Army 
(SL075284 10093,  September  27,  1984);  David  Williams  v. 
Department  of  the  Air  Force  (NY07528410105,  September  24, 
1984). 

1.420  Prior  Disciplinary  Record 

Robert  Moore  v.  Tennessee  Valley  Authority  (AT075283 10945. 
September  27,  1984);  David  Williams  v.  Department  of  the  Air 
Force  (NY07528410105,  September  24,  1984). 

1.430  Disparate  Treatment  of  Similarly  Situated 

Employees 

Douglas  N.  Butler  V.  Department  of  the  Navy  (P>Ntyib28'8\t)\tyb. 
September  11,  1984);  James  M.  Finnegan  v.  U.S.  Postal  Service 
(AT075284 10.363,  September  11,  1984);  Joana  K.  Scarberry  v. 
Department  of  the  Army  (PH07528310330,  September  21,  1984). 
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1.500  Procedural  Rights  IN  Adverse  Actions 

1.510  Notice 

Darlene  M.  Gamble  u.  Department  o/'t/ie  Army  (SF07528010327, 
September  4, 1984). 

1.511  Crime  Provision 

William  G.  Buffalow  v.  Department  o/Lafeor(AT07528110648, 
September  24, 1984);  James  M.  Thompkins  v.  U.S.  Postal  Service 
(NY07528210135,  September  4, 1984). 

1.512  Emergency  Suspension  During  Notice  Period 

1.513  Reasons 

1.520  Reply 

Ronald  J.  Rodriguez  v.  U.S.  Postal  Service  (SF075284 10088,  Sep- 
tember 27,  1984). 

1.521  Written  Reply 

1.522  Oral  Reply 

William  G.  Buffalow  v.  Department  of  Labor  (AT075281 10648, 
September  24,  1984);  Darlene  M.  Gamble  v.  Department  of  the 
Army  (SF07528010327,  September  4, 1984). 

1.530  Review  of  Materials  on  Which  Action  Based 

Ronald  J.  Rodriguez  v.  U.S.  Postal  Service  (SF07528410088, 
September  27,  1984). 

1.540  Right  to  Representation 

1.550  Proposing  and  Deciding  Official 

1.560  Appeal  to  Merit  Systems  Protection  Board 

Carl  Helman  v.  Department  of  the  Army  {PH07528210012,  Sep- 
tember 19,  1984). 

1.561  Burden  of  Proof 

Warren  H.  Eilertson  v.  Department  of  the  Navy  (Y)CQlb2?>‘i\00\\, 
September  19,  1984);  Carl  Helman  v.  Department  of  the  Army 
(PH07528210012,  September  19,  1984);  Joana  K.  Scarberry  v. 
Department  of  the  Army  (PH07528310330,  September  21,  1984). 

1.562  Efficiency  of  tbe  Service — Generally 

Delmar  V.  Street  c.  Department  of  the  Army  (SL07528410093, 
September  27,  1984);  David  Williams  v.  Department  of  the  Air 
Force  (NY07528410105,  September  24,  1984). 

1.570  Decision 

1.600  Dki'enses 

James  M.  Finnegan  v.  U.S.  FosIa/.S’ert'(ce(AT07528410363,  Sep- 
tember 11.  1984); '/ame.s'  L.  Middleton  v.  Department  of  Justice 
( AT07528310286,  September  21,  1984);  Delmar  V.  Street  v. 
Department  of  the  Army  (SL075284 10093,  September  27,  1984); 
James  M.  Thompkins  v.  U.S.  Postal  Service  (NY075282\0l3b, 
September4,  1984);  Terrance  N . Tracy  v.  Department  of  the 
Army  (SF07528410151 , September  1 1,  1984). 

1.610  Stale  Charges 

1.620  Mental  Condition 

James  M.  Finnegan  v.  U.S.  Postal  Seri'(ce(AT07528410363,  Sep- 
tember 11,  1984);  Carl  Helman  v.  Department  of  the  Army 


(PH07528210012,  September  19, 1984);  Lura  S.  Miller  v.  Depart- 
ment of  Health  and  Human  Services  (BN07528210215,  Sep- 
tember 14, 1984), 

1.630  Animus 

Owen  M.  Jones  v.  Department  of  the  Navy  (DC07528310560,  Sep- 
tember 19, 1984). 

1.640  Coercion  or  Duress 

Delbert  R.  Brewer  v.  Defense  Contract  Audit  Agency 
(CH07528310564,  September  27, 1984);  Andrew  L.  Freedman  v. 
Veterans  Administration  (SF07528410064,  September  27, 1984). 

1.650  Affirmative  Defenses 

Lewis  R.  Cloninger  v.  Department  of  the  Interior 
(AT07528311150,  September  27, 1984);  Warren  H.  Eilertson  v. 
Department  of  the  Navy  (DC07b283\Q0\A,  September  19, 1984); 
Andrew  L.  Freedman  v.  Veterans  Administration 
(SF07528410064,  September  27, 1984);  Wayne  E.  Rison  v. 
Department  of  the  Navy  (DC07528211224,  September  11, 1984); 
Norma  Stephens  v.  Department  of  Housing  and  Urban  Devel- 
opment (SF531D8210956,  September  27, 1984);  Delmar  V.  Street 
V.  Department  of  the  Army  (SL07528410093,  September  27, 
1984). 

1.651  Prohibited  Personnel  Practices 

Delbert  R.  Brewer  v.  Defense  Contract  Audit  Agency 
(CH07528310564,  September  27,  1984);  James  L.  Middleton  v. 
Department  of  Justice  (AT07528310286,  September  21, 1984); 
Delmar  V.  Street  v.  Department  of  the  Army  (SL07528410093, 
September  27, 1984);  GareldJ.  Wildeman  v.  Department  of  the 
Air  Force  (SL07528310151,  September  27, 1984). 

2.000000  Constitutionality 

2.100  Due  Process 

James  M.  Finnegan  v.  U.S.  Postal  Sermce  ( AT07528410363,  Sep- 
tember 11,  1984). 

2.110  Liberty  Rights  or  Interest 

2.120  Property  Rights  or  Interest 

2.130  Requisite  Administrative  Procedures 

James  M.  Finnegan  v.  U.S.  Postal  Service  (AT07.528410363,  Sep- 
tember 11,  1984);  Carl  Helman  v.  Department  of  the  Army 
(PH07528210012,  September  19,  1984);  Ronald  M.  Roberts  v. 
Federal  Aviation  Administration  ( AT315H8310757,  September 
11,1984). 

2.220  Criminal  CoN.sTiTUTioNAL  Considerations 

James  L.  Middleton  v.  Department  of  Justice  (AT07528310286. 
September  21,  1984). 

2.210  Self-Incrimination 

James  L.  Middleton  v.  Department  of  Justice  (AT07528310286, 
September  21,  1984). 

2.220  Right  to  Counsel 

2.230  Double  Jeopardy 

2.240  Search  and  Seizure 
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2.;)00  Fikst  Amendment  P'keedoms 


2.310  Fre«ck>m  Speech 

2.31 1 Relation  to  Efficiency  of  the  Service 

2.3111  Defamation 

2.312  Balancing  Test 

2.313  Mixed  Motive 

2.320  P"reedom  of  Religion 

2.321  Relation  to  Efficiency  of  the  Service 

2.3211  Free  Exercise 

2.3212  Establishment 


2.400  Right  To  Privacy 

3.000000  Discrimination 

3.100  Prohibited  Discrimination 

3.110  Age  Discrimination 

3.111  Age  Discrimination  in  Employment  Act  of  1967,  29 

U.S.C. 631, 633a 

3.120  Race,  Color,  and  National  Origin  Discrimination 

3.121  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130  Handicap  Discrimination 

Russell  L.  Ahr  v.  Deptirtment  o/ Jastice  (DA07528210718,  Sep- 
tember 21 , 1984). 

3.131  Handicapping  Condition 

3.1311  Physical  Disability 

Delmar  V.  Street  v.  Department  of  the  Army  (Sh01528410093, 
September  27, 1984). 

3.1312  Mental  Disability 

Russell  L.  Ahr  V.  Department  o/JasO'ce  (DA07528210718,  Sep- 
tember 21,  1984);  Lura  S.  Miller  v.  Department  of  Health  and 
Human  .Serctce.s  (BN0752821021.5,  September  14, 1984). 

3.1313  Alcoholism  and  Drug  Abuse 

Carlos  liooth  v.  Department  of  Health  and  Human  Services 
( PH07528.310437,  September  27,  1984);  Wayne  E.  Rison  v. 
Department  o/' t/ie  A^acy  (DC0752821 1224,  September  11, 1984); 
Mark  ().  Taylor  V.  U.S.  Po.sta/ S'erc/ce  (SP'07528310426,  Sep- 
tember 10.  1984). 

3.132  Rehabilitation  Act  of  1 973,  29  U.S.C.  791 

3.1321  Reasonable  Accommodation 

Carlos  Booth  v.  Department  of  Health  and  Human  Services 
(PH07528310437,  September  27,  1984);  James  M.  Finnegan  v. 
U.S.  Postal  .Ser{'(ce(AT07528410363,  September  11,  1984);  Hec- 
tor H.  Guerra  v.  Department  of  Justice(DA07528410246,  Sep- 
tember 21.  1984);  Lura  S.  Miller  v.  Department  of  Health  and 
Human  Serpices  (BN0752821021.5,  September  14,  1984);  Wayne 
E.  Rison  V.  Department  of  the  Navy  i\)Ct)lb2%2\\224. Sep- 
tember 1 1 , 1984);  Delmar  V.  Street  v.  Department  of  the  Army 
(SIJ)7.52841(K)93,  September  27,  1984). 

3.13211  Undue  Hardship 

3.1322  Rehabilitation 

Wayne  E.  Stison  v.  Department  of  the  Navy  {l)C()7r->282ll224, Sep- 
tember 1 1,  1984). 

3.1.33  Qualified  Handicapped  Employee 


Lura  S.  Miller  v.  Department  of  Health  and  Human  Services 
(BN07.52821021.3,  September  14,  1984). 

3.140  Sex  Discrimination 

3.141  Cavil  Rights  Act  of  1964,  42  U.S.CJ.  2000e-16 

3.142  Fair  Labor  Standards  Act  of  1938,  29  U..S.CL  206(d) 

3.143  Sexual  Preference 

3.144  Sexual  Harassment 

,3.150  Religious  Discrimination 

3.1,51  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-l  6 

3.160  Marital  Status  Discrimination 

3.170  Discrimination  on  the  Basic  of  Political 

Affiliation 

3.200  Dksparate  Theatmentok  SiMii.ARi.Y  Situated  Emreoyee.s 

3.300  Affirmative  Action 

3.310  Minorities 

3.320  Handicapped  Persons 

3.330  Women 

3.400  Burdens  OF  Proof 
3.410  Prima  F'acie  Case 

Lura  S.  Miller  v.  Department  of  Health  and  Human  Services 
(BN07528210215,  September  14,  1984);  Delmar  V.  Street  v. 
Department  of  the  Army  (SL075284 10093,  September  27,  1984). 

3.420  Legitimate  Non-Discriminatory  Reason 

3.430  Pretext 

4.000000  Evidence 
4.100  Admissibility 

James  L.  Middleton  v.  Department  of  Justice  {AT0752S3102H6, 
September  21,  1984);  Blanche  O'Kane  v.  Department  of  the  Air 
Force  (AT07528310497,  September  ,5,  1984);  Delmar  V.  Street  v. 
Department  of  the  Army  (S\J)lb284\()()93,  September  27,  1984). 

4.110  Prehearing  Evidence 

4.111  Admissions 

Darlene  M.  Gamble  v.  Department  of  the  Army  (Sh^07528010327. 
September  4,  1984). 

4.112  Affidavits 

Carl  Helman  v.  Department  of  the  Army  (PH075282\0bV2.  Sep- 
tember 19,  1984). 

4.113  Evidence  Obtained  Through  Discovery 

4.1131  Depositions 

4.1132  Interrogatories 

4.1133  Documents 

Howard  D.  Mayfield  v.  Department  of  Housing  and  Urban  Devel- 
opment (PH07528410005,  September  21 , 1984). 

4.114  Best  Evidence 

James  L.  Middleton  v.  Department  o/ Jw,s//cc  (AT07528310286, 
September  21,  1984);  Gwendolyn  A.  Sanders  v.  Department  of 
D?c  Am  Force  (CH0752821 0754,  September  11,  1984). 

4.115  Polygraphs 
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James  E.  Williams  u.  Department  of  Housing  and  Urban  Devel- 
opment (DA07528310963,  September  21, 1984). 

4.116  Handwriting 

4.117  U nsworn  Statement 

4.120  Testimony 

Howard  D.  Mayfield  u.  Department  of  Housing  and  Urban  Devel- 
opment (PH07528410005,  September  21, 1984);  James  L.  Mid- 
dleton V.  Department  of  Justice  (AT07528310286,  September  21, 
1984);  Gwendolyn  A.  Sanders  v.  Department  of  the  Air  Force 
(CH07528210754,  September  11, 1984). 

4.121  Relevancy 

Terrance  N.  Tracy  v.  Department  of  the  Army  {SFQlb284\01b\, 
September  11, 1984). 

4.122  Materiality 

Mark  O.  Taylor  v.  U.S.  Postal  Service  (SF07528310426,  September 
10, 1984);  Terrance  N.  Tracy  v.  Department  of  the  Army 
(SF07528410151,  September  11, 1984). 

4.123  Privileged  Matter 

Carl  Helman  v.  Department  of  the  Army  {PH07528210012,  Sep- 
tember 19,  1984). 

4.124  Hearsay 

Russell  L.  Ahr  v.  Department  of  Justice  (DA07528210718,  Sep- 
tember21,  1984);  Darlene  M.  Gamble  v.  Department  of  the  Army 
(SF07528010327,  September  4,  1984);  Howard  D.  Mayfield  v. 
Department  of  Housing  and  Urban  Development 
(PH07528410005,  September  21, 1984);  James  L.  Middleton  v 
Department  of  Justice  (AT07b283lt)288,  September  21, 1984);  Joe 
Paniagua  i;.  General  Services  Administration  (DA07528210672, 
September  21,  1984);  Ronald  J.  Rodriguez  v.  U.S.  Postal  Service 
(SF075284 10088,  September  27, 1984);  Gareld  J.  Wildeman  v. 
Department  of  the  Air  Force  (SL07528310151,  September  27, 
1984). 

4.125  Credibility 

William  G.  Huffalow  v.  Department  of  Labor  (AT0752811Q648, 
September  24,  1984);  Leonard  D.  Grant  v.  Office  of  Personnel 
Management  (NY831L8210484,  September  21,  1984);  Charles  E. 
Gustin  V.  Department  of  Transportation  (SF075281F3546,  Sep- 
tember 21,  1984);  Carl  Helman  v.  Department  of  the  Army 
(PH07528210012,  September  19,  1984);  Doreen  Kramer  v.  Vete- 
rans Administration  (SF07528410385,  September  24,  1984); 
Rickey  Nero  v.  Department  of  the  Treasary  (SF07528310853, 
September  27, 1984);  Gerald  T.  ODell  v.  Office  of  Personnel 
Management  (DC07318310799,  September  27,  1984);  Joe  Pania- 
gua V.  General  Services  Administration  (DA07528210672,  Sep- 
tember 21 , 1984);  Ronald  J.  Rodriguez  v.  U.S.  Postal  Service 
(SF07528410088,  September  27, 1984);  Gwendolyn  A.  Sanders  v. 
Department  of  the  Air  Force  (CH07528210754,  September  11, 
1984);  Delmar  V.  Street,  v.  Department  of  the  Army 
(SL075284 10093,  September  27,  1984);  James  M.  Thompkins  v. 
U.S.  Postal  Service  (NY07528210135,  September  4,  1984);  Gareld 
J.  Wildeman  v.  Department  of  the  Air  Force  (Sih37b283\0\bl. 
September  27,  1984). 

4.126  Perjury 

4.127  Probative  Value 

Darlene  M.  Gamble  v.  Department  of  the  Army  (SF07528010327. 
September  4, 1984);  Oscar  F.  Irlanda  v.  U.S.  Postal  Service 


(AT03538310767,  September  27, 1984);  Howard  D.  Mayfield  v. 
Department  of  Housing  and  Urban  Development 
(PH07528410005,  September  21, 1984);  Joe  Paniagua  v.  General 
Services  Administration  (DA07528210672,  September  21, 1984); 
Gwendolyn  A.  Sanders  v.  Department  of  the  Air  Force 
(CH07528210754,  September  11, 1984);  Norma  Stephens  v. 
Department  of  Housing  and  Urban  Development 
(SF531D8210956,  September  27, 1984);  Gareld  J.  Wildeman  v. 
Department  of  the  Air  Force  (SL07528310151,  September  27, 
1984). 

4.128  Circumstantial  Evidence 

4.129  Opinion 

4.130  Official  Notice 

4.131  Facts 

4.132  Documents 

4. 140  Evidence  of  Prior  Disciplinary  Actions 
4.150  Stipvlations 

4.200  Burdens  of  Proof 

William  J.  Pooler  v.  Office  of  Personnel  Management 
(PH08318410156,  September  10, 1984). 

4.210  Preponderance  of  the  Evidence 

Douglas  N.  Butler  v.  Department  of  the  Navy  (BN07528310106, 
September  11, 1984);  Gerald  T.  O’Dell  v.  Office  of  Personnel 
Management  (DC07318310799,  September  27, 1984). 

4.211  Agency  Burden 

Russell  L.  Ahr  v.  Department  of  Justice  (DA07528210718,  Sep- 
tember 21,  1984);  Edna  M.  Britton  v.  Department  of  Agriculture 
(SE03518310258,  September  18, 1984);  Douglas  N.  Butler  v. 
Department  of  the  Navy  {BN07b2831Q\Qb,  September  11, 1984); 
Albert  B.  Carter,  et  al.  v.  Small  Business  Administration 
(DC03518310998,  September  27, 1984);  Warren  H.  Eilertson  v. 
Department  of  the  Navy  (DC07528310014,  September  19, 1984); 
Doreen  Kramer  v.  Veterans  Administration  (SF07528410385, 
September  24,  1984);  Howard  D.  Mayfield  v.  Department  of 
Housing  and  Urban  Development  {¥Yi07b284\0005,  September 
21, 1984);  Gerald  T.  O’Dell  v.  Office  of  Personnel  Management 
DC07318310799,  September  27, 1984);  Joe  Paniagua  v.  General 
Services  Administration  (DA07528210672,  September  21, 1984); 
Joana  K.  Scarberry  v.  Department  of  the  Army 
(PH07528310330,  September  21, 1984);  Gareld  J.  Wildeman  v. 
Department  of  the  Air  Force  (SL07528310151,  September  27, 
1984). 

4.212  Appellant’s  Burden 

Delores  R.  Baker  v.  Office  of  Personnel  Management 
(DC831L8410072,  September  27, 1984);  Richard  J.  Boss  v.  Office 
of  Personnel  Management  (SE831L8310204,  September  21, 
1984);  Albert  B.  Carter,  et  al.  v.  Small  Business  Administration 
(DC03518310998,  September  27, 1984);  Carl  Helman  v.  Depart- 
ment of  the  Army  (PH07528210012,  September  19, 1984);  Wil- 
liam J.  Pooler  V.  Office  of  Personnel  Management 
(PH08318410156,  September  10, 1984);  Joana  K.  Scarberry  v. 
Department  of  the  Army  (PH07528310330,  September  21, 1984). 

4.220  Substantial  Evidence 

Norma  Stephens  v.  Department  of  Housing  and  Urban  Develop- 
ment (SF531D8210956,  September  27, 1984). 

4.230  Arbitrary,  Capricious,  or  Abuse  of  Discretion 
4.240  Reasonable  Grounds  to  Believe 

4.250  Burden  of  Persuasion 
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Delores  R.  Baker  v.  Office  of  Personnel  Management 
(DC831L8410072,  September  27, 1984). 

4.260  Burden  of  Going  Forward 

4.270  Adverse  Inference 

4.300  Harmful  Error 

4.310  Agency  Procedures 

Bradley  Biliter  v.  Office  of  Personnel  Management 
(AT831L8310443,  September  19,  1984);  Robert  E.  Blanshan  v. 
Department  of  the  Air  Force  (DA03518210377,  September  11, 
1984);  Delbert  R.  Brewer  u.  Defense  Contract  Audit  Agency 
(CH07528310564,  September  27, 1984);  William  G.  Buffalow  v. 
Department  o/Lo6or  (AT07528110648,  September  24,  1984); 
Lewis  R.  Cloninger  u.  Department  of  the  Interior 
(AT07528311150,  September  27,  1984);  Darlene  M.  Gamble  u. 
Department  of  the  Army  (SF07528010327,  September  4,  1984); 
Carl  Helman  v.  Department  of  the  Army  (PH07528210012, 
September  19,  1984);  Howard  D.  Mayfield  v.  Department  of 
Housing  and  Urban  Development  (PH07528410005,  September 
21,  1984);  Blanche  O’Kane  u.  Department  of  the  Air  Force 
(AT07528310497,  Septembers,  1984);  Thomas  VP.  Olson  v. 

Federal  Aviation  Administration  (SL075281F'0697,  September 
19,  1984);  Jerome  M.  Perlman  v.  Departmen  t of  the  Army 
(PH07528410290,  September  11,  1984);  Joseph  Quartaro  v. 
Department  of  Labor  {SL03518210227,  September  11,  1984); 
Wayne  E Rison  v.  Department  of  the  Navy  (DC07528211224, 
September  11,  1984);  Ronald  J.  Rodriguez  v.  U.S.  Postal  Service 
(SF07528410088,  September  27,  1984);  Norma  Stephens  v. 
Department  of  Housing  and  Urban  Development 
{SF531D8210956,  September  27, 1984);  George  A.  Swift,  v. 
Department  of  Education  (SE03518410003,  September  21,  1984); 
Terrance  N.  Tracy  v.  Department  of  the  Army  (SF07528410151, 
September  11,  1984). 

4.320  Presiding  Official’s  Ruling 

Barry  D.  Abblett,  et  al.  v.  Department  of  Transportation 
(CH075281F0834,  September  28, 1984);  Russell  L.  Ahr  u. 
Department  of  Justice  (YiPJ)lb282\91\8,  September  21, 1984); 
Delbert  R.  Brewer  v.  Defense  Contract  Audit  Agency 
(CH07528310564,  September  27,  1984);  Lewis  R.  Cloninger  v. 
Department  of  the  Interior  (AT07528311150,  September  27, 

1984);  Warren  H.  Eilertson  v.  Department  of  the  Navy 
(1)007528310014,  September  19,  1984);  Paul  D.  Gandola  v.  Fed- 
eral Trade  Commission  (CH03518310430,  September  28, 1984); 
Leonard  D.  Grant  v.  Office  of  Personnel  Management 
(NY831I..8210484,  September  21, 1984);  Carl  Helman  v.  Depart- 
ment of  the  Arwy(PH07528210012,  September  19, 1984);  Doreen 
Kramer  v.  Veterans  Administration  (SF07528410385,  September 
24, 1984);  Vaughn  Letenyei  v.  Department  of  Transportation 
(CH075281F’2202,  September  4, 1984);  Howard  D.  Mayfield  v. 
Department  of  Housing  and  Urban  Development 
(PH07528410005,  September  21,  1984);  Phyllis  C.  Milan  v.  Office 
of  Personnel  Management  (DE831L8310081,  September  19, 
1984);  Lura  S.  Miller  v.  Department  of  Health  and  Human  Ser- 
vices (BN07528210215,  September  14, 1984);  Gerald  T.  O'Dell  v. 
Office  of  Personnel  Management  (DC07318310799, 

September  27,  1984);  Blanche  O.  Kane  v.  Department  of  the  Air 
Force  (AT07528310497,  September  5,  1984);  Joe  Paniagua  v. 
General  Services  Administration  (I)A07528210672,  September 
21,  1984);  Wayne  E.  Rison  v.  Department  of  the  Navy 
(1)007528211224,  September  11,  1984);  Ronald  M.  Roberts  v. 
Federal  Aviation  Administration  (AT315H8310757,  September 
11,  1984);  Ronald  J.  Rodriguez  U.S.  Postal  Service 
(SF07528410088,  September  27,  1984);  Gwendolyn  A.  Sanders  v. 
Department  of  the  Air  Force  (OH07528210754,  September  11, 
1984);  Joana  K.  Scarberry  v.  Department  of  the  Army 


(FH07,52831 0330,  September  21,  1984);  Wilson  .Schramm  v. 
Department  of  Health  and  Human  Services 
(NY531I)81 10079REM,  September  21,  1984);  Norma  Stephens  r. 
Department  of  Housing  and  Urban  Development 
(SF531 1)8210956,  September  27,  1984);  Delrnar  V,  Street  v. 
Department  of  the  Army  (SL0752H4 10093,  September  27,  1984); 
Terrance  N.  Tracy  v.  Department  of  the  Army  (SF075284  lOlol , 
September  11,  1984);  Ida  M.  Waddell  v.  Department  of  Health 
and  Human  Services  (1)003518410159,  September  27,  1984); 

John  C.  White  v.  Office  of  Personnel  Management 
(NY831L841()091,  September  19,  1984);  GareldJ.  Wildernan  v. 
Department  of  the  Air  Force  (SI.07528310151 , September  27, 
1984);  David  Williams  v.  Department  of  the  Air  Force 
(NY07528410105,  September  24,  1984);  James  E.  Williams  v. 
Department  of  Housing  and  Urban  Development 
(DA07528310963,  September  21,  1984). 

4.321  Evidence  Exclusion 

James  L.  Middleton  v.  Department  o/ Ji/,s7ice  ( AT07528310286, 
September  21, 1984);  Blanche  O'Kane  v.  Department  of  the  Air 
Force  (AT07528310497,  September  5,  1984);  Gwendolyn  A. 
Sanders  v.  Department  of  the  Air  Force  (OH07528210754,  Sep- 
tember 11,  1984);  Norma  Stephens  v.  Department  of  Housing 
and  Urban  Z)ei'e/opmennSF531I)8210956,  September  27,  1984); 
Elaine  A.  Tyrrell  v.  Consumer  Product  Safety  Commission 
(D003518210405,  September  27,  1984). 

4.330  Application  Of  Merit  Systems  Protection  Board 

Rules,  Regulations,  and  Procedures 

4.400  Oon.sid)<;rationok  Evidknck 

4.410  Presiding  Official 

Russell  L.  Ahr  v.  Department  of  Justice  (\)M)lr>282\91\8,  Sep- 
tember 21, 1984);  Leu'/s  F.  Cloninger  V.  Department  of  the  Inte- 
rior (NV07528311150.  September  27, 1984);  Edwin  J.  Crowley  v. 
Office  of  Personnel  Management  (BN08318410053,  September  6, 
1984);  Darlene  M.  Gamble  v.  Department  of  the  Army 
(SF07528010327,  September  4,  1984);  Leonard  D.  Grant  v.  Office 
of  Personnel  Mana^emennNY83lL8210484,  September  21 , 
1984);  Oscar  F.  Irlanda  v.  U.S.  Postal  Serrice  ( AT03538310767, 
September  27, 1984);  William  James.  Jr.  v.  Department  of  State 
(DO352O8110752ADD,  September  11,  1984);  Vaughn  Letenyei  v. 
Department  of  Transportation  (OH075281F2202,  September  4, 
1984);  Howard  D.  Mayfield  v.  Department  of  Housing  and 
Urban  De(ie/opmenMPH07528410005,  September  21,  1984); 
Phyllis  C.  Milan  v.  Office  of  Personnel  Management 
(I)E831L8310081,  September  19,  1984);  Blanche  O'Kane  v. 
Department  of  the  Air  Force  (AT07528310497,  September  5, 
1984);  Wayne  E.  Rison  v.  Department  of  the  Navy 
(1)007528211224,  September  11,  1984);  Ronald  J.  Rodriguez  v. 
U.S.  Fosta/ Sert’/ce  (SF07528410088,  September  27,  1984); 
Gwendolyn  A.  Sanders  v.  Department  of  the  Air  Force 
(OH07528210754,  September  11,  1984);  Norma  Stephens  v. 
Department  of  Housing  and  Urban  Development 
(SF'531D8210956,  September  27,  1984);  Delrnar  V.  Street  v. 
Department  of  the  Army  (SL07528410093,  September  27,  1984); 
Terrance  N.  Tracy  v.  Department  of  the  Army  (SF07528410151 , 
September  11,  1984);  Ida  M.  Waddell  v.  Department  of  Health 
and  Human  Services  (1)003518410159,  September  27,  1984); 
GareldJ.  Wildernan  v.  Department  of  the  Air  Force 
(SL07528310151,  September  27,  1984);  James  E.  Williams  v. 
Department  of  Housing  and  Urban  Development 
(1)A07528310963,  September  21,  1984). 

4.411  Findings  of  Fact 
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Barry  D.  Abblett,  et  al.  v.  Department  of  Transportation 
(CH075281F0834,  September  28,  1984);  Albert  B.  Carter,  et  al.  v. 
Small  Business  Administration  (DC03518310998,  September  27, 
1984);  Paul  D.  Gandola  u.  Federal  Trade  Commission 
(CH03518610430,  September  28,  1984);  Doreen  Kramer  v.  Veter- 
ans Administration  (SF07528410385,  September  24,  1984); 

Howard  D.  Mayfield  v.  Department  of  Housing  and  Urban 
Development  (PH07528410005,  September  21, 1984);  Wayne  E. 

Rison  V.  Department  of  the  Navy  {DCQlb2S2ll22'^,Sepiemher 

11, 1984);  Joana  K.  Scarberry  v.  Department  of  the  Army 
(PH07528310330,  September  21, 1984);  Delmar  V.  Street  v. 
Department  of  the  Army  (SL07528410093,  September  27, 1984); 
James  M.  Thompkins  u.  U.S.  Postal  Service  (NYQ7528210135, 
September  4, 1984);  Gareld  J.  Wildeman  v.  Department  of  the 
Air  Force  (SL07528310151,  September  27, 1984);  James  E.  Willi- 
ams V.  Department  of  Housing  and  Urban  Development 
(DA07528310963,  September  21, 1984). 

4.412  Conclusions 

Paul  D.  Gandola  v.  Federal  Trade  Commission  (CH03518310430, 
September  28, 1984);  William  James,  Jr.  v.  Department  of  State 
(DC352C8110752ADD,  September  11, 1984);  Wayne  E.  Rison  v. 
Department  of  the  Navy  (DC0752821122A,  September  11, 1984). 

5.000000  Freedom  of  Information,  Privacy,  and  Sunshine 

Acts 

5.100  Sunshine  Act 
5.200  Freedom  of  Information  Act 

5.210  Exemptions 

5.21 1 Internal  Personnel  Rules  and  Practices 

5.212  Statutory  Exemptions 

5.213  Inter-  and  Intra-Agency  Memoranda  and  Letters 

5.214  Personnel  and  Medical  Files 

5.300  Privacy  Act 

5.310  Form  of  Request 

5.320  Denial  of  Access 

5.321  Appeal  Rights 

6.000000  Jurisdiction 

6.100  Merit  Systems  Protection  Board  Jurisdiction 

Ilee  K.  McKay  v.  Veterans  Administration  ( AT07528210777,  Sep- 
tember 21,  1984). 

6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.1 12  Senior  Executive  Service  Removals 

6.1 13  Employee  Disciplinary  Actions  Under  the  Federal 

Employee  Flexible  and  Compressed  Work  Schedules 
Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

Robert  E.  Blanshan  v.  Department  of  the  Air  Force 
(DA03518210377,  September  11, 1984);  Gordon  A.  Ferguson  v. 
Department  of  Justice  (SF07528410464,  September  10,  1984);  Ilee 
K.  McKay  v.  Veterans  Administration  ( AT07528210777,  Sep- 
tember 21, 1984);  George  A.  Swift  v.  Department  of  Education 
(SE03518410003,  September  21,  1984). 

6.121  Adverse  Actions 

Gordon  A.  Ferguson  v.  Department  of  Justicc(SF075284W464, 
September  10, 1984). 


6. 1 22  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6.124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

6.1243  Special  Panel 

6.125  Non-Appealable  Actions 

Edna  M.  Britton  v.  Department  of  Agriculture  (SE03518310258, 
September  18, 1984);  Elaine  A.  Tyrrell  v.  Consumer  Product 
Safety  Commission  (DC03518210405,  September  27, 1984). 

6.1251  Position  Classification 

Albert  B.  Carter,  et  al.  v.  Small  Business  Administration 
(DC03518310998,  September  27, 1984);  Elaine  A.  Tyrrell  v.  Con- 
sumer Product  Safety  Commission  (DC03518210405,  September 
27, 1984). 

6.1252  Promotion 

Elaine  A.  Tyrrell  v.  Consumer  Product  Safety  Commission 
(DC03518210405,  September  27, 1984). 

6.1253  Performance  Ratings 

6.1254  Reassignment 

Gordon  A.  Ferguson  v.  Department  of  Justice  (SF07528410464, 
September  10,  1984). 

6.1255  Reinstatement 

6.1256  Reprisal 

6.1257  Miscellaneous 

Andrew  L.  Freedman  v.  Veterans  Administration 
(SF07528410064,  September  27, 1984);  Paul  D.  Gandola  u.  Fed- 
eral Trade  Commission  (CH03518310430,  September  28, 1984). 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decisions 

6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official's  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 

6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

Bradley  Biliter  v.  Office  of  Personnel  Managemen  t 
( AT831L8310443,  September  19,  1984);  Edna  M.  Britton  v. 
Department  of  Agriculture  (SE03518310258,  September  18, 
1984);  Edwin  J.  Crowley  v.  Office  of  Personnel  Management 
(BN08318410053,  September  6,  1984);  Hector  H.  Guerra  v. 
Department  of  Justice  (DA07528410246,  September  21, 1984). 

6.500  Enforcement 
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Arthur  A.  Glover,  Jr.  ii.  U.S.  Postal  Service 
(BN07528310212COMP2d,  September  27,  1984);  Clifford 
McKenzie  v.  Department  of  the  /ntpnor(I)E0432821()002AI)I), 
September  21,  1984). 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

Robert  E.  Blanshan  v.  Department  of  the  Air  Force 
(D03518210377,  September  11,  1984);  Arthur  A.  Glover.  Jr.  v. 
U.S.  Posta/ Sendee  BN07528310212COMP2d,  September  27, 
1984);  Clifford  McKenzie  v.  Department  of  the  Interior 
(DE04328210002ADD,  September  21,  1984). 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

lleeK.  McKay  v.  Veterans  Administration  (AT07528210777,  Sep- 
tember 21,  1984). 

6.710  Mootness 

Billy  J.  Cooper  v.  Of f ice  of  Personnel  Management 
(DA831L8410056,  September  10,  1984). 

6.720  Ripeness 

6.730  Real  Party  in  Interest 

6.740  Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  Note) 

6.900  Statutory  Construction  ok  the  Civil  Service  Reform 
Act  OF  1978 

7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

7.1 10  Negotiated  Grievance  Procedures  in  Collective 

Bargaining  Agreements 

Robert  E.  Blanshan  v.  Department  of  the  Air  Force 
(DA03518210377,  September  1 1,  1984). 

7.1 1 1 Exclusion  of  Specific  Matters  from  Negotiated 

Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7. 1 131  Election  of  Statutory  or  Negotiated  Procedure 

7.1132  Right  to  Request  Merit  Systems  Protection  Board 

Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  KJection  of  Statutory  or  Negotiated  Procedure 

7.1 142  Arbitrator  Governed  by  5 U.S.C.  7701  (c)(1) 

7.1143  Judicial  Review  of  Arbitrator's  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1 152  Arbitrator  Governed  by  5 U.S.C.  7701  (a)(1) 

7.1 153  Judicial  Review  of  Arbitrator’s  Award 

7.200  Federal  Labor  Rei./\ti()Ns  Authority 
7.300  Unfair  Labor  Practices 


7.31 1 Interfer<mce  with  Exercise  of  Employee's  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  (d)ntrol  or  Undue  Assistance  to  Labor 

Organization 

7.314  Iteprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Coojierate  in  Impasse  Procedures  and 

I )ecisions 

7.3161  b’ederal  Services  Impasse  Panel 

7.317  Enforcement  of  Regulations  in  Conflict  with 

Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  Any  Provision  of  Title  5. 

Chapter  71 

7.320  Labor  Organization  Unfair  Lab«)r  Practices 

7.321  Interference  w'ith  Exercise  of  Employee's  Right 

7.322  Cause  or  Attempt  to  Cau.se  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee's 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to  Discharge 

of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 

7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  P'aith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  F’ailure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  F'ederal  Services  Impasse  Panel 

7.327  Call  for  or  Participation  in  Stnke,  Work  Stoppage, 

Slowdown  or  Disruptive  Picketing 
7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 

7.328  Failure  to  Comply  with  Any  Provision  of  Title  5, 

Chapter  71 

7.400  Collective  Bargaining  Agree.ments 

Robert  E.  Blanshan  v.  Department  of  the  Air  Force 
(DA03518210377,  September  11,  1984);  Lewis  R.  Cloninger  v. 
Department  of  the  /« tenor  (AT0752831 1150,  September  27, 
1984);  Wayne  E.  Rison  v.  Department  of  the  Navy 
( DC0752821 1224,  September  1 1 , 1984). 

7.410  Enforcement  of  Provisions 

Lewis  R.  Cloninger  v.  Department  of  the  Interior 
(AT07528311150,  September  27,  1984). 

7.420  Right  to  Representation 

Blanche  O 'Kane  v.  Department  of  the  Air  Force  i AT07528310497, 
September  5,  1984). 

7.430  Interpretation  of  Provisions 


7.31 0 Agency  Unfair  Labor  Practices 
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Lewis  R.  Cloninger  v.  Department  of  the  Interior 
( AT0752831 1150,  September  27,  1984). 


7.500  Voluntary  Expedited  Appeals  Procedure 

8.000000  Particular  Employment  Categories 

William  James,  Jr.  v.  Department  of  State  {TiC‘ib2C9>\\01b2hT)T), 
September  11, 1984). 

8.100  Administrative  Law  J udge 

8.110  OriginalJurisdiction  Action 

8.111  Removal 

8.112  Suspension 

8.113  Reduction  in  Grade 

8.114  Reduction  in  Pay 

8.115  Furlough  of  30  Days  or  Less 

8.116  Reduction  in  Force 

8.120  Good  Cause 

8.121  Conduct  and  Demeanor/Judicial  Temperament 

8.122  Bias 

8.123  Performance 

8.200  Particular  Federal  Entities 

8.2 10  U nited  States  Postal  Service 

James  M.  Finnegan  v.  U.S.  Postal  Service  (AT07528410363,  Sep- 
tember 11,  \9M)\  Arthur  A.  Glover,  Jr.  v.  U.S.  Postal  Service 
(BN07528310212COMP2d,  September  27, 1984);  James  M. 
Thompkins  v.  U.S.  Postal  Seruice  (NY07528210135,  September 
4, 1984). 

8.211  Preference  Eligibles 

8.212  90-Day  Probation  Period 

8.213  Alcohol  Rehabilitation  Program 

James  M.  Finnegan  v.  U.S.  Postal  Seruice  (AT07528410363,  Sep- 
tember 11, 1984). 

8.220  Postal  Rate  Commission 

8.230  Law  Enforcement  Personnel 

Robert  E.  Betts  v.  Department  of  the  Army  (DE07528410063,  Sep- 
tember 6,  1984);  Gordon  A.  Ferguson  v.  Department  of  Justice 
(SF07528410464,  September  10. 1984);  James  L.  Middleton  v. 
Department  of  Justice  (AT07528310286,  September  21, 1984). 

8.231  Federal  Bureau  of  Investigation 

8.240  Intelligence  Agencies 
8.250  General  Accounting  Office 
8.260  Non-Appropriated  Fund  Activities 
8.270  Government  Corporations 
8.280  National  Guard  and  Air  Force 

8.290  Air  Traffic  Controllers 

8.291  PATCO  Strike  of  1981 

Kevin  B.  Hill  v.  Office  of  Personnel  Management 
(BN07318310030.  September  21, 1984). 

8.2911  Elements 

8.29111  Occurrence  of  Strike — Proof 

8.291111  Official  Notice 

8.291112  Other  Proof 

8.29112  Lawfulness  of  Strike 

8.29113  Participation  in  Strike— Proof 

Barry  D.  Abhlett.  et  al.  v.  Department  of  Transportation 
(CH075281F0834,  September  28, 1984). 

8.291131  Prima  Facie  Case 


Barry  D.  Abblett,  et  al.  u.  Department  of  Transportation 
(CH075281F0834,  September  28, 1984);  James  Brooks,  Jr.  v. 
Department  of  Transportation  (AT075281F2758,  September  20, 
1984);  Charles  E.  Gustin  v.  Department  of  Transportation 
(SF075281F3546,  September  21, 1984);  Lester  W.  Hazard  v. 
Department  of  Transportation  (BN075281F0459,  September  4, 
1984);  Barbara  C.  Lenney  v.  Department  of  Transportation 
(BN075281F0520,  September  19, 1984);  Vaughn  Letenyei  v. 
Department  of  Transportation  (CH075281F2202,  September  4, 
1984). 

8.291132  Additional  Proof 

Barry  D.  Abblett,  et  al.  v.  Department  of  Transportation 
(CH075281F0834,  September  28, 1984);  Vaughn  Letenyei  v. 
Department  of  Transportation  (CH075281F2202,  September  4, 
1984). 

8.2912  Procedural  Rights 

8.29121  Notice 

8.29122  Response 

Thomas  VF.  Olson  v.  Federal  Aviation  Administration 
(SL075281F0697,  September  19, 1984). 

8.29123  Suspension  During  Notice  Period 

John  Godbold,  et  al.  v.  Department  of  Transportation 
(DA075283F0258,  September  6, 1984);  Lester  W.  Hazard  v. 
Department  of  Transportation  (BN075281F0459,  September  4, 
1984). 

8.29124  Pre-Termination  Hearing 

8.29125  Appeal  to  Merit  Systems  Protection  Board 

8.291251  Consolidation 

8.291252  Evidence  Exclusion 

8.291253  Summary  Judgment 

8.2913  Defenses 

Barry  D.  Abblett,  et  al.  v.  Department  of  Transportation 
(CH075281F0834,  September  28, 1984);  James  Brooks.  Jr.  v. 
Department  of  Transportation  (AT075281F2758,  September  20, 


1984). 

8.29131 

Procedural  Error 

8.291311 

Command  Influence 

8.291312 

Crime  Provision  Invocation 

8.291313 

Other  Error 

Barry  D.  Abblett,  etal.  v.  Department  of  Transportation 
(CH075281F0834,  September  28, 1984);  Thomas  W.  Olson  v. 
Federal  Aviation  Administration  (SL075281F0697,  September 
19, 1984). 

8.29132  Coercion 

Charles  E.  Gustin  v.  Department  of  Transportation 
(SF075281F3546,  September  21,  1984);  Lester  W.  Hazard  v. 
Department  of  Transportation  (BN075281F0459,  September  4, 
1984). 

8.29133  Hazardous  Conditions 

8.29134  Lockout 

Barbara  C.  Lenney  v.  Department  of  Transportation 
(BN075281F0520,  September  19,  1984). 

8.29135  Authorized  Leave 

Barry  D.  Abblett.  et  al.  v.  Department  of  Transportation 
(CH075281F0834,  September  28, 1984);  James  Brooks.  Jr.  i;. 


Department  of  Transportation  (AT075281  P’2758,  September  20, 
1984);  Vaughn  Letenyei  v.  Department  of  Transportation 
(CH075281F2202,  September  4,  1984). 

8.291351  PATCO  Agreement 

Vaughn  Letenyei  u.  Department  of  Transportation 
(CH075281  P’2202,  September  4,  1984). 

8.291352  Cancellation  Notice 

Vaughn  Letenyei  u.  Department  of  Transportation 
(CH075281  P’2202,  September  4,  1984). 

8.2914  Merit  Systems  Protection  Board  Consideration  of 
Penalties 

8.29141  Review  Authority 

8.29142  Reasonableness 

Vaughn  Letenyei  v.  Department  of  Transportation 
(CH075281P’2202,  September  4, 1984). 

8.29143  Disparate  Treatment 

8.29144  Adverse  Inference 

Barbara  C.  Lenney  v.  Department  of  Transportation 
(BN075281F0520,  September  19,  1984). 

8.29145  Efficiency  of  the  Service 

8.2915  Unfair  Labor  Practice 

8.2916  Prohibited  Personnel  Practices 

8.292  Other  Issues 

8.300  Special  Situations 

William  James,  Jr.  v.  Department  o/Sta/c  (DC352C81 10752ADD, 
September  11,  1984);  llee  K.  McKay  v.  Veterans  Administration 
(AT07528210777,  September  21,  1984). 

8.310  Applicants 

8.320  Probationary  Employees 

Russell  L.  Ahr  v.  Department  o/ JwsOcc  (UA07528210718, 
September  21,  1984). 

8.321  Post-Appointment  Reasons 

8.321 1 Determining  Completion  of  Probation 

8.3212  Absent  Allegation  of  Partisan  Political  or  Marital 

Status  Discrimination 

8.3213  Allegations  of  Handicap  Discrimination 

8.3214  Allegations  of  Race  Discrimination 

8.3215  Allegations  of  Religious  Discrimination 

8.3216  Allegations  of  Sex  Discrimination 

8.3217  Allegations  of  Prohibited  Personnel  Practices 

8.3218  Marital  Status 

8.3219  Partisan  Politics 

8.322  Pre-Appointment  Reasons 

8.323  Supervisory  or  Managerial  Probationary  Periods 

8.324  Resignations  During  Probationary  Period 

8.330  Excepted  Service 

8.331  One  Year  of  Current  Continuous  Service 

8.332  Pre-Appointment  Reasons 

8.3321  Procedures 

8.333  Same  or  Similar  Positions 

8.334  Handicapped  Appointments 

8.340  Preference  Eligible  Employees 

8.341  Veterans 

Hector  H.  Guerra  v.  Department  of  Justice{])A[)7r')2MU)246, 
September  21,  1984). 


8.3411  Veterans  Readjustment  Appointees 

8.3.50  Confidential  Employees 

8.300  Overseas  Personnel 

William  James,  Jr.  v.  Department  of  State  (l)C'i52CHl  10752ADD, 
September  1 1,  1984). 

8.370  District  of  C’olumhia  Employees 

8.380  State  and  Local  Employees 

8.390  Part-Time  and  Temporary  Employees 

Jerome  M.  Perlman  v.  Department  of  the  Army  (PH075284 10290, 
September  11,  1984). 

8.400  Emi-loyees  Havinc  Restokation  to  Duty  Rights 

8.410  Military  Duty 

Edna  M.  Britton  v.  Department  of  Agriculture  (SVA)35l83liy25H, 
September  18,  1984). 

8.420  Employment-Related  Injuries 

Oscar  F.  Irlanda  v.  U.S.  Postal  Service{AT0353H3\()767, 
September  27,  1984). 

8.421  Fully  Recovered  Employee 

8.4211  Within  One  Year 

8.4212  After  One  Year 

8.422  Partially  Recovered  Employee 

Oscar  F.  Irlanda  v.  U.S.  Postal  Scrr/cc  (AT03538310767, 
September  27,  1984). 

8.4221  Within  One  Year 

8.4222  After  One  Year 

8.423  Right  to  Restoration 

Delmar  V.  Street  v.  Department  of  the  Army  {SL07523410093, 

September  27,  1984). 

8.424  Priority  Consideration 

8.425  Every  Effort  to  Restore 

8.426  Notice  of  Rights 

8.500  Senior  Exeuiitive  Service 


8.510 

Types  of  Positions 

8.511 

Career  Appointee 

8.512 

Non-career  Appointee  ' 

8.513 

Limited  Term  Employee 

8.514 

Limited  Emergency  Employee 

8.515 

General  Position 

8.520 

Actions  Within  the  Senior  Executive  Service 

8.521 

Reassignment 

8.522 

Transfer 

8.530 

Appealable  Actions 

8.531 

Removals 

W.  Astor  Kirk  v.  Office  of  Personnel  Management 
(PH03178210303,  September  20,  1984). 


8.5311 

Prodedural  Requirements 

8.5312 

Efficiency  of  the  Service 

8.53121 

Nexus 

8.532 

Suspensions  for  More  Than  14  Days 

8.5321 

Procedural  Requirements 

8.5322 

Efficiency  of  the  Service 

8.53221 

Nexus 

8.533 

Conversion  of  Position  to  Senior  Executive  Service 

27 


8.540  Performance  Appraisal 

8.550  Removal  From  Senior  Executive  Service 

8.551  Hearing 

8.600  Merit  Pay 

8.610  Transfer  of  Position  to  Merit  Pay  Status 

9.000000  Performance-Related  Actions 
9.100  Actions  Based  On  Performance 

9.110  Denial  of  Within-Grade  Step  Increase 

Norma  Stephens  v.  Department  of  Housing  and  Urban 
(SF531 D8210956,  September  27, 1984). 

9.111  Waiting  Period 

9.120  Reduction  in  Grade 

9.130  Removal 

9.140  Reassignment 

9.150  Promotion 

9.200  Performance  Appraisal  Systems 

9.210  Establishment  of  Performance  Appraisal 

Systems 

9.211  Periodic  Appraisals  of  Performance 

9.212  Employee  Participation  in  Establishment  of 

Performance  Standards 

9.213  Communication  of  Performance  Standards  and 

Critical  Elements  to  Employees 

9.214  Employee  Performance  Evaluation 

9.2141  Acceptable  Level  of  Competence  Determination 

Wilson  Schramm  v.  Department  of  Health  and  Human  Services 
(NY531D81 10079REM,  September  21,  1984Y,  Norma  Stephens  v. 
Department  of  Housing  and  Urban  Development 
(SF531D8210956,  September  27, 1984). 

9.2142  Recognition  and  Awards 

9.2143  Assistance  in  Improving  Performance 

9.2144  Opportunity  to  Demonstrate  Acceptable  Performance 

9.220  Office  of  Personnel  Management  Review  of 

Performance  Appraisal  Systems 

9.300  Procedural  Rights  in  Actions  Based  on  Unacceptable 
Performance 

9.310  Reduction  in  Grade  or  Removals 

9.311  Notice 

Darlene  M.  Gamble  v.  Department  of  the  Army  (SF07528010327, 
September  4,  1984). 

9.31 1 1 Instances  of  Unacceptable  Performance 

9.3112  Critical  Elements  Involved 

9.3113  Timeliness 

9.3114  Opportunity  to  Improve 

9.312  Representation 

9.313  Response 

9.3131  Oral  Response 

9.3132  Written  Response 

9.314  Written  Decision 

9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

9.3143  Timeliness 

9.315  Deletion  of  Notice  From  Agency  Record 

9.3151  Performance  Acceptability  for  One  Year 


9.316  Appeal  Rights 

9.320  Denial  of  Within-Grade  Step  Increase 


Wilson  Schramm  v.  Department  of  Health  and  Human  Services 
(NY531D8110079REM,  September  21,  1984);  Norma  Stephens 
Department  of  Housing  and  Urban  Development 
(SF531D8210956,  September  27,  1984). 


9.321 

Notice 

9.3211 

Notice  Period 

9.322 

Written  Decision 

9.323 

Timeliness 

9.324 

Reconsideration  by  Agency 

9.3241 

Written  Decision 

9.3242 

Higher  Level  Employee 

9.32421 

No  Participation  in  Original  Decision 

9.325 

Appeal  Rights 

9.330 

Burden  of  Proof 

9.331 

Substantial  Evidence 

9.332 

Preponderance  of  the  Evidence — Chapter  75 

Wilson  Schramm  v.  Department  of  Health  and  Human  Services 
(NY531D8110079REM,  September  21, 1984). 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 
10.100  Appellate  Jurisdiction 

1 0. 1 10  Prehearing  Procedures 

Delbert  K.  Brewer  v.  Defense  Contract  Audit  Agency 
(CH07528310564,  September  27,  1984). 

10.1 1 1 Filing  of  Appeal  and  Request  for  Hearing 

John  Godbold,  et  al.  v.  Department  of  Transportation 
(DA075283F0258,  September  6,  1984). 

10.1111  Right  to  Hearing 

EvaR.  Daniells  v.  Department  of  the  Treasury  (AT075281 10659, 
September  24,  1984);  Andrew  L.  Freeman  v.  Veterans 
Administration  (SF07528410064,  September  27,  1984);  Ronald 
M.  Roberts  v.  Federal  Aviation  Administration  (AT315H83107; 
September  11,  1984);  Delmar  V.  Street  v.  Department  of  the 
Army  (SL07528410093,  September  27,  1984). 

10.1112  Waiverof  Right  to  Hearing 

10.1113  Withdrawal  of  Appeal 

10.1114  Notice  of  Parties 

10.112  Agency  Response 

10.1121  Agency  Request  for  an  Appearance  at  Hearing 

10.113  Class  Action 

10.114  Consolidation  and  Joinder 

10.115  Intervention 

10.1 151  Intervention  as  a Matter  of  Right 

10.1152  Permissive  Intervention 

10.116  Discovery  Procedures 

Carl  Helman  v.  Department  of  the  Army 
(PH07528210012, September  19, 1984). 

10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

10.11612  Depositions 

10.11613  Production  of  Documents 
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10.117  Prehearing  Conference 

10.118  Subpoenas 

Delbert  R.  Brewer  u.  Defense  Contract  Audit  Afiency 
(CH07528310564,  September  27,  1984). 

10.119  Request  for  Witness 

Terrance  N.  Tracy  v.  Department  of  the  Army  (SF07528410151 , 
September  11,  1984). 

10.120  Presiding  Official 

10.121  Duties  and  Powers 

Carl  Helman  v.  Department  of  the  Army  (PH0752H210012, 
September  19,  1984). 

10.1211  Discretion 

Carl  Helman  v.  Department  of  the  Army  (PH07528210012, 
September  19,  1984);  Ronald  M.  Roberts  u.  Federal  Aviation 
Administration  (AT315H8310757,  September  11,  1984). 

10.12111  Dismissals 

10.12112  F'ailure  to  Prosecute 

Eva  R.  Daniells  v.  Department  of  the  Trcaswry  (AT07528110659, 
September  24.  1984). 

10.12113  Sanctions 

Albert  B.  Carter,  et  al.  v.  Small  Business  Administration 
(DC035 183 10998,  September  27,  1984);  Morris  R.  Wall  v. 
Department  of  the  Army  (DC07528410347,  September  21,  1984). 

10.1212  Ruling  on  Motions 

James  M.  Finnegan  v.  U.S.  Postal  Semfce  (AT07528410363, 
September  11,  1984);  Blanche  O'Kane  v.  Department  of  the  Air 
Force  (AT07528310497,  September  5,  1984);  Terrance  N.  Tracy  v. 
Department  of  the  Army  (SF'07528410151,  September  1 1,  1984). 

10.12121  Venue 

10.12122  Interlocutory  Appeals 

10.12123  Continuance  or  Stay 

Wilson  Schramm  r.  Department  of  Health  and  Human  Services 
(NY531D8110079REM,September21,  1984). 

10.1213  Orders  of  Presiding  Officials 
10.12131  Compliance 

Morris  R.  Wall  v.  Department  of  the  Army  (DC07528410347, 
September  21,  1984). 

10.1214  Decision 

10.12141  Content 

Russell  L.  Ahrv.  Department  of  Justice  (0^.0152^2X^)11^. 
September  21,  1984);  Ronald  J.  Rodriguez  v.  U.S.  Postal  Service 
(SF07528410088,  September  27,  1984);  Terrance  N.  Tracy  v. 
Department  of  the  Army  {SF0152841015\,  September  11,  1984); 
James  E.  Williams  v.  Department  of  Housing  and  Urban 
Development  (DA07528310963,  September  21,  1984). 

10.12142  Effective  Date 

10.12143  Finality 

10.12144  Summary  Decision 

10.12145  Recommended  Decision 

10.12146  Form 


10.12147  'rimeliness 

10.1215  Hearing 

Eva  R.  Daniells  v.  Department  of  the  7Vca.sury  ( AT07.5281  10659, 
September  24,  1984);  Carl  Helman  v.  Department  of  the  Army 
(PH07528210012,  September  19,  19^4);  Ronald  M Roberts  t 
Federal  Aviation  Administration  (AT315H8.310757,  September 
1 1,  1984);  Delrnar  V.  Street  v.  Department  of  the  Army 
(SL075284 10093,  September  27,  1984);  'Terrance  Al.  'Tracy  r. 
Department  of  the  Army  iSV()152H4\()l5\ .September  1 1,  19H4i. 

10.12151  Postponement 

10.1216  (Hosing  the  Record 

Delbert  R.  Brewer  v.  Defense  Contract  Audit  Agency 
(CH07528310564,  September  27,  1984);  Warren  H.  Eilertson  v. 
Department  of  the  Navy  (\)C()152W4\0()\4.  September  19,  1984); 
Blanche  O'Kane  v.  Department  of  the  Air  Force 
(AT07528310497,  Septembers,  1984). 

10.1217  Service 

10.122  Bias 

William  G.  Buffalow  v.  Department  of  Labor  {A'T0152bl\i)b4H. 
September  24,  1984);  Wayne  E.  Rison  v.  Department  of  the  Navy 
(DC0752821 1224,  September  1 1,  1984);  Ronald  J.  Rodriguez,  v. 

U. S.  Postal  Service  (SF0152S41008H.  September  27.  1984); 

Wilson  Schramm  v.  Department  of  Health  and  Human  Services 
(NY531D8110079REM,  September21.  1984);  Gerald  J. 

Wildeman  v.  Department  of  t/ic  Air  Force  (SL07528310151. 
September  27,  1984). 

10.123  Disqualification 

Eva  R.  Daniells  v.  Department  of  the  Frea-sury  (AT075281 10659. 
September  24,  1984). 

10.124  Amicus  Briefs 

10.125  Consideration  of  Evidence 

Oscar  F.  Irland  v.  U.S.  Postal  Scrt'/cc  (AT03538310767, 

September  27.  1984);  Delrnar  V.  Street  v.  Department  of  the 
Army  (SL075284 10093,  September  27,  1984);  Terrance  N.  Tracy 

V.  Department  of  the  Army  (SF07528410151,  September  11, 
1984). 

10.1251  F'indings  of  F'act 

Terrance  N.  'Tracy  v.  Department  of  the  Army  (SF0152H4\()l5l. 
September  1 1,  1984);  James  E.  Williams  v.  Department  of 
Housing  and  Urban  Ztcrc/opmcnt  (DA0752831 0963,  September 
21,  1984). 

10.130  Board  Review  of  Initial  Decision 


Ida  M.  Waddel  v.  Department  of  Health  and  Human  Services 
( DC03518410159,  September  27, 1984). 

10.131  Board  Reopening 

Etta  R.  Jones  v.  Office  of  Personnel  Management 
(SE08318410041,  September  11,  1984). 

10.132  Petition  for  Review 

William  G.  Buffalow  v.  Department  o/iabor  (AT075281 10648, 
September  11,  1984). 

10.1321  F'iling  Reauirements 
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David  L.  Donahue  u.  Office  of  Personnel  Management 
(SF07318410393,  September  10, 1984);  Kenneth  Gallagher  v. 
Department  of  Health  and  Human  Services  (DC07528310803, 
September  11, 1984);  John  F.  Kennedy  v.  Veterans 
Administration  (BN07528210205ADD,  September  11, 1984); 
Doreen  Kramer  v.  Veterans  Administration  (SF07528410385, 
September  24, 1984);  GareldJ.  Wildeman  v.  Department  of  the 
Aj'r  Force  (SL07528310151,  September  27, 1984). 

10.1322  Criteria 


Housing  and  Urban  Development  (PH07528410005,  September 
21,  1984);  Lura  S.  Miller  v.  Department  of  Health  and  Human 
Services  (BN07528210215,  September  14, 1984). 


10.134 

Consolidation 

10.140 

Board  Opinion 

10.141 

Content 

10.142 

Effective  Date 

10.143 

Finality 

10.144 

Reconsideration 

Eva  R.  Daniells  v.  Department  of  the  Treasury  (AT075281 10659, 
September  24, 1984);  Ulysses  Davis  v.  U.S  Postal  Service 
(NY07528410003,  September  27, 1984);  Oscar  F.  Irlanda  v.  U.S. 
Postal  Service  (AT03538310767,  September  27, 1984);  Doreen 
Kramer  v.  Veterans  Administration  (SF075284 10385,  September 
24, 1984);  Rickey  Nero  v.  Department  of  the  Treasury 
(SF07528310853,  September  27, 1984);  Richard  A.  Nunez  v. 
Department  of  the  Navy  (SF07528110846REM,  September  27, 
1984);  Ronald  J.  Rodriguez  v.  U.S  Postal  Service 
(SF07528410088,  September  27, 1984);  Terrance  N.  Tracy  v. 
Department  of  the  Army  (SF07528410151,  September  11, 1984). 

10.13221  New  and  Material  Evidence 


Ilee  K.  McKay  v.  Veterans  Administration  (AT075282 10777, 
September  21, 1984). 

10.150  Judicial  Review 

Vaughn  Letenyei  v.  Department  of  Transportation 
(CH075281F2202,  September  4, 1984). 

10.151  Court  Jurisdiction 

John  C.  White  v.  Of fice  of  Personnel  Management 
(NY831L8410091,  September  19, 1984). 


William  G.  Buff  alow  v.  Department  o/ Fa  6or  (AT075281 10648, 
September  24, 1984);  Edwin  J.  Crowley  v.  Office  of  Personnel 
Managemenf  (BN08318410053,  September  6, 1984);  Ulysses 
Davis  V.  U.S.  Postal  Service  (NY07528410003,  September  27, 
1984);  Etta  R.  Jones  v.  Office  of  Personnel  Management 
(SE08318410041,  September  11, 1984);  Clifford  McKenzie  v. 
Department  of  the  Interior  (DE04328210002ADD,  September  21, 
1984);  Jose  N.  Perez  v.  Department  of  the  Treasury 
(DC07528310116,  September  11,  1984);  Mark  O.  Taylor  v.  U.S. 
Postal  Scroice  (SF07528310426,  September  10,  1984);  Morris  R. 
Wall  V.  Department  of  the  Army  (DC07528410347,  September  21, 
1984);  John  C.  White  v.  Office  of  Personnel  Management 
(NY831L8410091,  September  19, 1984);  James  E.  Williams  v. 
Department  of  Housing  and  Urban  Development 
(UA07528310963,  September  21, 1984). 

10.13222  Erroneous  Interpretation  of  Statute  or  Regulations 

Russell  L.  Ahr  V.  Department  of  Justice  (DA07528210718, 
September  21, 1984);  Jose  TV.  Perez  v.  Department  of  the 
Treasury  (I)C07528310116,  September  11, 1984);  James  M. 
Thompkins  v.  U.S.  Postal  SeruTce  (NY07528210135,  September 
4,  1984);  James  £.  Williams  v.  Department  of  Housing  and 
Urban  Development  (DA07528310963,  September  21, 1984). 

10.1323  Short  Form  Decisions  (See  “Short  Denials  and 

Dismissals”) 

10.1324  New  Allegations  Not  Previously  Before  the  Presiding 

Official 

William  G.  Buffalow  v.  Department  of  Labor  (AT075281 10648, 

September  24,  1984);  James  L.  Middleton  v.  Department  of 
Jasfice(AT07528310286,  September  21,  1984);  Joe  Paniagua  v. 
General  Services  Administration  (DA07528210672,  September 
21, 1984). 

10.1325  Response  to  Petition  for  Review 

William  G.  Buffalow  v.  Department  of  Labor  (AT07528110648, 
September  24,  1984). 

10.133  Board  Review  Powers 

Carl  Helman  v.  Department  of  the  Army  (PH01b28210012, 
September  19, 1984);  Howard  D.  Mayfield  v.  Department  of 


10.152  Court  Remand 

William  James,  Jr.  v.  Department  of  State  (DC352C8110752ADD, 
September  11,  1984);  Vaughn  Letenyei  v.  Department  of 
Transportation  {CH97b28l¥2292,  September  4,  1984). 

10.160  Pre-Civil  Service  Reform  Act  Cases  (Old  System) 

10.200  Original  Jurisdiction 

10.210  Special  Counsel  Cases 

10.21 1 Complaints  for  Corrective  Action 

10.2111  Filing  of  Complaint 

10.2112  Rights  of  Employees  in  5 U.S.C.  1206(g)  Disciplinary 

Actions 

10.21121  Answer 

10.21122  Representation 

10.21123  Hearing 

10.2113  Party  Response  Rights 

10.2114  Powers  of  Board 

10.2115  Board  Decision 

10.2116  Judicial  Review 

10.212  Stays 

10.2121  Initial  Stay — Section  1208(a) 

10.21211  Filing  of  Request  for  Stay 

10.2122  Extension  of  Initial  Stay — Section  1208(b) 

10.21221  Filing  of  Request  for  Extension  of  Stay 

10.21222  Agency  Response 

10.2123  Indefinite  Stay — Section  1208(c) 

10.21231  Filing  of  Request  for  Indefinite  Stay 

10.21232  Opportunity  for  Comment 

10.212321  Special  Counsel 

10.212322  Agency 

10.2124  Powers  of  Board 

10.21241  Initial  Stay 

10.21242  Extension  of  Initial  Stay 

10.21243  Indefinite  Stay 

10.2125  Board  Decision 

10.2126  Judicial  Review 

10.213  Hatch  Act  Procedures 

10.2131  Filing  of  Letter  Charges 

10.2132  Response  Rights 

10.2133  Powers  of  Board 

10.2134  Board  Decision 

10.2135  Judicial  Review 

10.214  Intervention 
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10.2141  Office  of  Personnel  Management 

10.2142  Others 


/l.V.st/ic(llC^1200H.'5100IH,  Scptemher  27.  1984);  Morns  H Wall  i . 
Department  of  the  /lrw.v(l)(’075284  10.M7,  .Scptemhcr  21 . 1981i 


Special  Counsel  v.  Ernest  J.  Filiberti  and  Darrell  D.  Dysthe 
(HQ120683100018,  September  27,  1984). 

10.220  Administrative  Law  Judge  Cases 

10.221  Filing  of  Complaint 

10.222  Administrative  Law  Judge  Response 

10.223  Procedural  Rights  (cross-reference  to  10.1 10) 

10.224  Presiding  Official 

10.2241  Administrative  Law  Judge 

10.2242  Merit  Systems  Protection  Board 

10.225  Powers  of  Board 

10.226  Decision 

10.2261  Recommended  Decision 

10.227  Judicial  Review 

10.230  Review  of  Rules  and  Regulations 

10.231  Office  of  Personnel  Management 

10.300  Case.s  Heard  by  Adiministkative  Law  Judges 

Paul  D.  Gandola  v.  Federal  Trade  Commission  (CH03518310430, 
September  28,  1984). 

10.400  Representation 

Barry  D.  Ahblett,  et  al.  u.  Department  of  Transportation 
(CH075281F0834,  September  28,  1984);  Darlene  M.  Gamble  v. 
Department  of  the  Army  (SF07528010327,  September  4,  1984); 
Blanche  O'Kane  o.  Department  of  the  Air  Force 
(AT07528310497,  September  5,  1984);  Thomas  W.  Olson  u. 
Federal  Aviation  Administration  (SL075281F0697,  September 
19,  1984);  Ronald  M.  Roberts  v.  Federal  Aviation  Administration 
(AT315H8310757,  September  11.  1984),  John  C.  White  v.  Office 
of  Personnel  Management  (NY831L8410091,  September  19, 
1984);  GareldJ.  Wildeman  v.  Department  of  the  Air  Force 
(SL07528310151,  September  27,  1984). 


lO.HlO  Waiv€*r  of  Hoard  Regulations 

Paul  D.  Gandola  r.  Federal  Trade  Commission 
(0110351  8310430,  September  28,  1984);  LVireW-/.  Wildeman  r. 
Department  of  the  Air  /■’orcc(SL()7.528,310151.  September  27, 
1984). 

10.811  Untimeliness 

David  L.  Donahue  v.  Office  of  Personnel  Management 
(SF0731 84 10393,  September  10,  1984);  Kenneth  Gallagher  v. 
Department  of  Health  and  Human  Services  ( 1 )C0752831 080.3, 
September  11,  1984);  John  Godbold.  et  al.  v.  Department  of 
Transportation  (DA075283F()2.58,  September  6,  1984);  Lc.stcr  H’. 
Hazard  v.  Department  of  Transportation  (BN075281  F04.59, 
September  4,  1984);  William  James.  Jr.  v.  Department  of  State 
tDC352C811()752ADD,  September  1 1.  1984);  John  F.  Kennedy  v. 
Veterans  Administration  (BN0752821()2()5ADD.  September  11, 
1984);  Phyllis  C.  Milan  v.  Office  of  Personnel  Management 
(DE831L8310081,  September  19,  1984);  Richard  A.  Sunez  v. 
Department  o/ t/;c  Aary  (Sb'075281 10846RFM.  September  27. 
1984);  Jesse  M.  Reynolds  v.  Department  of  the  Army 
(PH07528310210,  September  24,  1984);  Morris  R.  Wall  v. 
Department  o/f/ic  Army  (I >0075284 10347,  September  21,  1984); 
John  C.  White  V.  Office  of  Personnel  Management 
(NY831L8410091,  September  19,  1984);  Gareld  J.  Wildeman  v. 
Department  of  the  Air  Force  (SL07528310151 . September  27, 
1984). 

10.820  Waiver  of  Non-Statutory  Requirements  in  Board 
Orders 

11.000000  Prohibited  Personnel  Practices 

11.100  Practices  Prohibited 


10.410  Pro  Se 

10.420  Attorney 

10.430  Other  Representation 

10.440  Conflict  of  Interest 

10.550  Ex  Parte  Conduct 
10.600  SUB.STITUTION  OF  PARTIES 

10.610  Death  of  Appellant 

10.700  F'ormer Ad.judicaiton 

10.710  Res  Judicata 

Warren  H.  Eilertson  v.  Department  of  /(ic  Aai'y  (DC07528310014, 
September  19,  1984). 

10.720  Estoppel 

Warren  H.  Eilertson  v.  Department  of  t/)c  Ancy  (1)007528310014, 
September  19,  1984);  Jhwcs  M.  Finnegan  v.  U.S.  Postal  Service 
(AT075284 10363,  September  11,  1984). 

10.800  Generai,  Board  Powers 

Albert  B.  Carter,  et  al.  v.  Small  Business  Administration 
(1)003518310998,  September  27,  1984);  Gerald  T.  O'Dell  v.  Office 
of  Personnel  Management  (1)007318310799,  September  27, 
1984);  Special  Counsel  v.  Ernest  J.  Filiberti  and  Darrell  D. 


11.110  Personal  Favoritism 

11.111  Improper  Consideration  of  Employee  Information 

11.112  Willful  Deception  of  Obstruction  of  Competition 

11.113  PWreed  Withdrawal  from  Competition 

11.114  LJnauthorized  Employment  Preferences 

11.115  Nepotism 

1 1.120  Unathorized  Political  Practices 

11.121  Political  Coercion 

11.122  Political  Reprisals 

11.130  Prohibited  Discrimination 

11.131  Age 

1 1.132  Race.  Color,  and  National  Origin  Discrimination 

1 1.133  Handicapping  Condition 

11.134  Sex 

11.135  Religion 

11.136  Marital  Status 

11.137  Political  Affiliation 

11.140  Prohibited  Reprisal 

11.141  P'or  Exercising  Appeal  Rights 

GareldJ.  Wildeman  v.  Department  of  the  Air  Force 
(SL07528310151,  September  27,  1984). 

11.150  Whistleblowers 

11.151  Actions  Against  Whistleblowers 

1 1.151 1 Definition  of  Gross  Waste  of  Funds 

11.1512  Definition  of  Mismanagement 

1 1.1513  Definition  of  Abuse  of  Authority 

1 1.152  Reprisals  Against  Whistleblowers 

1 1.160  Actions  Based  on  Non-Performance  Related 
Conduct 
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11.161  Nexus  to  Efficiency  of  the  Service 

1 1.170  Actions  in  Violation  of  Merit  Systems  Principles 

11.171  Merit  Systems  Principles 

1 1.172  Implementation  of  Merit  Systems  Principles 

11.200  Burden  OF  Proof 

11.210  Definition  of  Personnel  Action 

11.220  Authority  to  Take  Action 

11.300  Penalties 

12.000000  Reductions  in  Force 

12.100  Actions 

12.110  Assignment 

Joseph  Quartaro  v.  Department  of  Labor  (Sh03518210227, 
September  11, 1984). 

12.111  Change  of  Positions  or  Reclassification 

Robert  E.  Blanshan  v.  Department  of  the  Air  Force 
(DA03518210377,  September  11, 1984). 


12.112 

Grade  Retention 

12.113 

Pay  Retention 

12.114 

Retreat  Rights 

12.115 

Remedial  Actions 

12.116 

Best  Offer 

12.120 

Furlough 

12.130 

Separation 

Paul  D.  Gondola  v.  Federal  Trade  Commission  (CH03518310430, 
September  28,  1984);  W.  Astor  Kirk  u.  Office  of  Personnel 
ManagcwcnMPH03178210303,  September  20,  1984);  Jerome  M. 
Perlman  v.  Department  of  the  Army  (PH07528410290, 
September  11,  19S4),  Joseph  Quartaro  v.  Department  of  Labor 
(SL03518210227,  September  11,  1984);  George  A.  Swift  v. 
Department  of  Education  (SE03518410003,  September  21,  1984); 
Ida  M.  Waddell  v.  Department  of  Health  and  Human  Services 
( DC03518410159,  September  27,  1984). 

12.140  Voluntary  Retirement 

12.150  Reduction  in  Grade 

Albert  B.  Carter,  et  al.  r.  Small  Business  Administration 
(1)003518310998,  September  27, 1984);  George  A.  Swift  v. 
Department  of  Education  (SE03518410003,  September  21,  1984); 
Elaine  A.  Tyrrell  v.  Consumer  Product  Safety  Commission 
(1)C03518210405,  September  27,  1984). 

12.200  Kktension  Standing 

12.210  Competitive  Area 

12.220  Competitive  Level 

Elaine  A.  Tyrrell  v.  Consumer  Product  Safety  Commission 
(1)003518210405,  September  27,  1984). 

12.221  Release  from  Competitive  Level 

12.230  Retention  Register 

Paul  I).  Gondola  r.  Federal  Trade  Commission  (CH03518310430, 
September  28,  1984);  Jerome  M.  Perlman  v.  Department  of  the 
Army  ( PH075284 10290,  September  1 1 , 1 984 ). 

12.231  Tenure  of  Employment 

12.232  Veterans  Preference 


12.233  Performance  Ratings 

Ida  M.  Waddell  v.  Department  of  Health  and  Human  Services 
(DC03518410159,  September  27, 1984). 

12.300  Transferof Functions 

12.310  Transfer  of  Employees 

12.400  Procedural  Rights  AND  Requirements 

Jerome  M.  Perlman  v.  Department  of  the  Army  (PH07528410290, 
September  11,  1984);  Joseph  Quartaro  u.  Department  of  Labor 
(SL03518210227,  September  11, 1984);  George  A.  Swift  u. 
Department  of  Education  (SE03518410003,  September  21, 1984). 

12.410  Notice 

Robert  E.  Blanshan  v.  Departmen  t of  the  Air  Force 
(DA03518210377,  September  11, 1984). 

12.411  General 

12.412  Specific 

12.420  Appeals 

Robert  E.  Blanshan  v.  Department  of  the  Air  Force 
(DA03518210377,  September  11, 1984);  Paul  D.  Gondola  v. 

Federal  Trade  Commission  (CH03518310430,  September  28, 

1984);  George  A.  Swift  v.  Department  of  Education 
(SE03518410003,  September  21, 1984);  Elaine  A.  Tyrrell  v. 
Consumer  Product  Safety  Commission  (DC03518210405, 
September  27,  1984). 

12.421  Burden  of  Proof 

Albert  B.  Carter,  et  al.  v.  Small  Business  Administration 
(DC03518310998,  September  27, 1984);  Paul  D.  Gondola  v.  Federal 
Trade  Commission  (CH03518310430,  September  28,  1984). 

12.421 1 Prima  Facie  Showing  that  Reduction  in  Force  Properly 

Invoked 

Albert  B.  Carter,  et  al.  v.  Small  Business  Administration 
(DC03518310998,  September  27, 1984);  Paul  D.  Gondola  u. 

Federal  Trade  Commission  (CH03518310430,  September  28, 

1984). 

12.4212  Additional  Proof  Required 

12.422  Premature  Reduction  in  Force  Appeal 

12.430  Restoration  by  Agency 

12.440  Reemployment  Priority  List 

12.500  Justification 

Robert  E.  Blanshan  u.  Department  of  the  Air  Force 
(DA03518210377,  September  11, 1984). 

12.510  Lack  of  Work 

Joseph  Quartaro  v.  Department  of  Labor  (SL03518210227, 
September  11,  1984). 

12.511  Contracting  Out 

12.520  Shortage  of  Funds 

Paul  D.  Gandola  v.  Federal  Trade  Commission  (CH03518310430, 
September  28,  1984)-.  Elaine  A.  Tyrrell  v.  Consumer  Product 
Safety  Commission  (DC03518210405,  September  27,  1984). 
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12.530  Reorganization 


14,500  A itoknky  Fkk.s 


Robert  E.  Blanshan  u.  Department  of  the  Air  Force 
(DA03518210377,  September  11,  1984);  Paul  D.  Gandola  v. 
Federal  Trade  Commission  (CH03518310430,  September  28, 
1984);  Meruyn  R.  Johns  u.  Department  of  the  Interior 
(SF03518410025,  September  19,  1984);  Jerome  M.  Perlman  u. 
Department  of  the  Army  (PH07528410290,  September  11,  1984); 
Elaine  A.  Tyrrell  v.  Consumer  Product  Safety  Commission 
(DC03518210405,  September  27.  1984). 

12.531  Invalid  Reorganization 

12.540  Reclassification 

Robert  E.  Blanshan  u.  Department  of  the  Air  Force 
(DA03518210377,  September  11,  1984);  Albert  B.  Carter,  et  al. 
Small  Business  Administration  (DC03518310998,  September  27, 
1984);  Meruyn  R.  Johns  v.  Department  of  the  Interior 
(SF03518410025,  September  19, 1984). 

12.550  Exercise  of  Reemployment  or  Restoration 
Rights 

12.560  Challenges  to  Bona  Fides 

Robert  E.  Blanshan  v.  Department  of  the  Air  Force 
(DA03518210377,  September  11,  1984). 

12.561  Personal  Reasons 

Paul  D.  Gandola  u.  Federal  Trade  Commission  (CH03518310430, 
September  28,  1984). 

12.562  Job  Conditions 

12.600  Qualikk'atiun.s 
12.700  Administrative  Law  Judges 

13.000000  Regulations  Review 

13.100  Office  of  Pek.sonnei.  Management  Rules 
AND  Regulations 

13.110  Facial  Invalidity 
13.120  Agency  Implementation 

14.000000  Remedies 

14.100  Reinstatement 

Clifford  McKenzie  u.  Department  of  the  Interior 
(DE04328210002ADD,  September  21,  1984). 

14.110  Backpay 

Arthur  A.  Glover.  Jr.  v.  U.S.  Postal  Service 
(BN07528310212COMP2D,  September  27,  1984);  Dclrnar  V. 
Street  v.  Department  of  the  Army  (SL075284 10093,  September 
27,  1984). 

14.200  Civil  Penalty 

14.210  Damages 

14,300  Cease  and  Desist  Order 

14.400  Corrective  Action 

Arthur  A.  Glover.  Jr.  c.  U.S.  Postal  Service 
(BN07528310212COMP2d,  September  27,  1984). 


Kenneth  Andress,  et  al.  v.  Department  of  Transportation 
(CH075281F3369A1)I),  September  24,  1984);  Clarence  Japan  t . 
Department  of  Housinp  and  Urban  Development 
{1)C07528310199AI)D,  September  27,  1984). 

14.510  Statutory  Authorization 

William  T.  Sedpwick  v.  Department  of  Transportation 
(AT075281F2497AI)I),  September  21,  1984). 

• 

14.511  Employee-Initiated  Disability  Retirement  Claims 

14.520  Interest  of  Justice 

John  T.  Dabenipno  v.  Department  of  Transportation 
{NY075281F'0501ADD,  September  10,  1984);  William  James.  Jr. 
V.  Department  of  State  (DC352C81 10752ADD,  September  1 1, 
1984). 

14.521  Prohibited  Personnel  Practices 

14.522  Clearly  Without  Merit 

William  James.  Jr.  v.  Department  of  State  (DC352C81 10752ADD, 
September  11,  1984). 

14.523  Bad  Faith 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of  Merit 

William  James.  Jr.  v.  Department  o/ SVa/c  (DC352C81 10752ADD, 
September  11,  1984). 

14.526  Employee-Initiated  Claims 

14.527  Agency-Initiated  Claims 

14.530  Prevailing  Party 

William  T.  Sedgwick  v.  Department  of  Transportation 
(AT075281F2497ADD,  September  21,  1984). 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  of  Fees 

Kenneth  Andress,  et  al.  v.  Department  of  Transportation 
(CH075281F'3369ADD,  September  24,  1984);  William  James.  Jr. 

V.  Department  of  State  {UC‘Ab2Cd>\\Qlb2M)\).  September  11, 
1984);  Clarence  Logan  v.  Department  of  Housing  and  Urban 
Development  (DC07528310199ADD,  September  27,  1984). 

14.560  Timeliness  of  Fee  Motion 

14.570  Filing  Requirements 

14.600  Settle. ME  NT 

Clifford  McKenzie  v.  Department  of  the  Interior 
tDE04328210002ADD,  September  21,  1984). 

14.700  Mitigation  OF  Penalty 

Darlene  M.  Gamble  v.  Department  of  the  Army  (SF07528010327, 
September  4,  1984). 

15.000000  Retirement 

15.100  Retirement  Recjuirements 

1,5.110  Early  Retirement 
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15.111  Reorganization,  Reduction  in  Force,  Transfer  of 
Function 

15.120  Credit  for  Service 

15.121  Law  Enforcement  Officers  and  Firefighters 

15.122  Covered  Positions 

15.130  Disability  Retirement 

Leonard  D.  Grant  u.  Office  of  Personnel  Management 
(NY831L8210484,  September  21, 1984);  John  C.  White  v.  Office  of 
Personnel  Management  (NY831L8410091,  September  19, 1984). 

15.131  On  Application  of  Employee 

Bradley  Biliter  v.  Office  of  Personnel  Management 
(AT831L83 10443,  September  19, 1984);  Richard  J.  Boss  v.  Office 
of  Personnel  Management  (SE831L8310204,  September  21, 

1984);  Leonard  D.  Grant  u.  Office  of  Personnel  Management 
(NY831L8210484,  September  21, 1984);  Phyllis  C.  Milan  u.  Office 
of  Personnel  Management  (DE831L8310081,  September  19, 

1984). 

15.1311  Appeal  to  Merit  Systems  Protection  Board 

Billy  J.  Cooper  v.  Office  of  Personnel  Management 
(DA831L84 10056,  September  10, 1984). 

15.13111  Scope  of  Review 

15.13112  Burden  of  Proof 

Delores  R.  Baker  u.  Office  of  Personnel  Management 
(DC831L8410072,  September  27, 1984);  Richard  J.  Boss  v.  Office 
of  Personnel  Management  (SE831L8310204,  September  21, 

1984);  Leonard  D.  Grant  v.  Office  of  Personnel  Management 
(NY831L8210484,  September  21,  1984);  Phyllis  C.  Milan  u.  Office 
of  Personnel  Management  (DE831L8310081,  September  19, 

1984). 

15.13113  Parties 

15. 132  On  Applications  of  Agency 

Lura  S.  Miller  v.  Department  of  Health  and  Human  Services 
(BN07528210215,  September  14,  1984). 

15.1321  Appeal  to  Merit  Systems  Protection  Board 

15.13211  Scope  of  Review 

15.13212  Burden  of  Proof 

Carol  A.  Jolliffe  v.  Office  of  Personnel  Management 
(DC831L8410253,  September  21,  1984). 

15.13213  Parties 

15.1322  Remand  to  Office  of  Personnel  Management 

15.133  Physical  or  Mental  Condition 

Carol  A.  Jolliffe  v.  Office  of  Personnel  Management 
(DC831L8410253,  September  21,  1984);  Phyllis  C.  Milan  v.  Office 
of  Personnel  Management  (DE831L8310081,  September  19, 

1984);  Lura  S.  Miller  v.  Department  of  Health  and  Human 
Services  (BN07528210215,  September  14,  1984). 

15.1331  Type  of  Evidence 

Richard  J.  Boss  v.  Office  of  Personnel  Management 
(SE831L8310204,  September  21,  1984);  Leonard  D.  Grant  v. 

Office  of  Personnel  Management  (NY831L8210484,  September 
21,  1984);  Carol  A.  Jolliffe  v.  Off  ice  of  Personnel  Management 
(I)C831L8410253,  September  21,  1984);  Phyllis  C.  Milan  v.  Office 
of  Personnel  Management  (DE831L8310081,  September  19, 

1984). 


15.1332  Pre-Existing  Condition 

15.134  Impact  of  Performance,  Attendance  and  Conduct 

Richard  J.  Boss  v.  Office  of  Personnel  Management 
(SE831L8310204,  September  21, 1984). 

15.135  Total  Disability 

Delores  R.  Baker  v.  Office  of  Personnel  Management 
(DC831L8410072,  September  27, 1984);  Richard  J.  Boss  v.  Office 
of  Personnel  Management  (SE831L8310204,  September  21, 
1984). 

15.1351  Criteria  Considered  in  Disability  Determination 

Leonard  D.  Grant  v.  Office  of  Personnel  Management 
(NY831L8210484,  September  21, 1984). 

15.13511  Presence  of  a Disabling  Disease  or  Injury 

Richard  J.  Boss  v.  Office  of  Personnel  Management 
(SE831L8310204,  September  21, 1984);  Carol  A.  Jolliffe  v.  Office 
of  Personnel  Ma  nagement  (DC831L8410253,  September  21, 
1984). 

15.13512  Useful  and  Efficient  Service  in  Position 

Richard  J.  Boss  v.  Office  of  Personnel  Management 
(SE831L8310204,  September  21, 1984);  Carol  A.  Jolliffe  v.  Office 
of  Personnel  Management  (DC831L8410253,  September  21, 
1984). 

15.13513  Availability  for  Reassignment 

15.1352  Entitlement  to  a Disability  Retirement  Annuity 

15.136  Agency  Obligation  to  Accommodate 

Carol  A.  Jolliffe  v.  Office  of  Personnel  Management 
(DC831L8410253,  September  21, 1984). 

15.1361  Reassignment 

15.13611  Vacant  Position 

15.13612  Same  Grade  or  Pay 

15.13613  Same  Commuting  Area 

15.1362  Agency  Decision  Not  to  Reassign 

15.137  Employee  Refusal  of  Offer  of  Assignment 

15.138  Reexamination  and  Recovery 

15.139  Five-Year  Service  Requirment 

15.140  Mandatory  Separation 

15.141  Law  Enforcement  Officers  and  Firefighters 

15.142  Air  Traffic  Controllers 

15.150  Retirement  Contribution 

15.160  Optional  Retirement 

15.200  Annuities 

Alejandro  Cabotage  v.  Office  of  Personnel  Management 
(SF08318410543,  September  21,  1984);  Edwin  J.  Crowley  v. 

Office  of  Personnel  Management  (BN08318410053,  September  6, 
1984). 

15.210  Determinations  of  Annuities 

Bradley  Biliter  v.  Office  of  Personnel  Management 
(AT831L8310443,  September  19,  1984);  Edwin  J.  Crowley  v. 
Office  of  Personnel  Management  (BN083 184 10053,  September  6, 
1984);  William  J.  Pooler  v.  Office  of  Personnel  Management 
(PH08318410156,  September  10,  1984). 

15.21 1 Effects  of  Federal  Employee's  Compensation  Act 

Payments 


15.212  Forfeiture 

15.220  Recovery  of  Annuity  Overpayments 

15.230  Appeal  to  Merit  Systems  Protection  Board  by 

Annuitant 

William  J.  Pooler  u.  Office  of  Personnel  Management 
(PH08318410156,  September  10,  1984). 

15.240  Survivor  Annuities 

Alejandro  Cabotage  u.  Office  of  Personnel  Management 
(SF08318410543,  September  21,  1984);  Etta  R.  Jones  i>.  Office  of 
Personnel  Management  (SE08318410041,  September  11,  1984); 
William  J.  Pooler  v.  Office  of  Personnel  Management 
(PH08318410156,  September  10,  1984). 

15.300  Involuntary  Retirement 

15.400  Jurisdiction 

15.410  Administrative  Action  or  Order 

16.000000  Special  Counsel 

16.100  Investigatory  Authority 

16.110  Investigation  of  Prohibited  Personnel  Practices 

16. 120  Investigation  of  Whistleblower  Allegations 

1 6. 1 30  Investigation  of  Political  Activities 

16.131  Hatch  Act  Violations 

16.1311  Federal  Employees 

16.1312  District  of  Columbia  Employees 

16.1313  State  and  Local  Employees 

16.140  Investigation  of  Information  Withholding 

16.150  Investigation  of  Civil  Service  Violations 

16.200  Prosecution 

16.210  Referral  to  Agency  Heads 

16.211  Administrative  Appeals  Procedures  ' 

16.212  Reports 

16.213  Seattlement 

16.214  Non-Duplication  Policy 

16.220  Corrective  Action 

16.221  Reasonable  Grounds  to  Believe 

16.222  Request  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds 

16.232  Burden  of  Proof 

16.2321  Section  1208(a) — 15  Days 

16.2322  Section  1208(b) — 30  Days 

16.2323  Section  1208(c) — Indefinite 

16.240  Intervention  Before  Merit  Systems  Protection 

Board 

Special  Counsel  v.  Ernest  J.  Filiherti  and  Darrell  D.  Dysthe 
(HO1206831()018,  September  27,  1984). 

16.2.50  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  b’inancial  Privacy  Violations 

16.2523  District  of  Columbus  Employees 

16.253  Hatch  Act  Violations 

16.2531  Federal  Employees 

16.2533  State  and  Local  Employees 

16.2.54  Prohibited  Personnel  Practices 

16.2.55  Federal  Employee  flexible  and  Compressed  Work 

Schedules  Act  Violation 

16..300  Filing  oe  Comi’Laint.s  Before  Special  Counsel 


16.310  Place  of  Filing 
16..320  f^orm  and  Contents 
16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 

17.000000  Suitability  and  fitness  for  Duty  Examination 

Gerald  T.  O'Dell  u.  Office  of  Personnel  Management 
(1)C07318310799,  September  27,  1984). 

17.100  Criteria  Considered  in  Suitahility  Determination 

Gerald  T.  O’Dell  v.  Office  of  Personnel  Management 
(DC07318310799,  September  27,  1984). 

17.1 10  Delinquency  or  Misconduct  in  Prior 
Employment 

Kevin  B.  Hill  v.  Off  ice  of  Personnel  Management 
(BN07318310030,  September  21, 1984). 

17.120  Criminal,  Dishonest,  Infamous,  or  Notoriously 
Disgraceful  Conduct 

Kevin  B.  Hill  v.  Office  of  Personnel  Management 
(BN07318310030,  September  21, 1984). 

17.130  Falsification  or  Fraud 

17.140  Alcoholism 

17.150  Drug  Abuse 

17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

Gerald  T.  O’Dell  v.  Office  of  Personnel  Management 
(DC07318310799,  September  27,  1984). 

17.182  Nature  and  Seriousness  of  Conduct 

Kevin  B.  Hill  v.  Office  of  Personnel  Management 
(BN07318310030,  September  21, 1984). 

17. 183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 

Gerald  T.  O’Dell  v.  Office  of  Personnel  Management 
(DC07318310799,  September  27, 1984). 


17.200  Standard  Applied  In  Suitability  Determination 

17.210  Efficiency  of  the  Service 

Kevin  B.  Hill  v.  Office  of  Personnel  Management 
(BN07318310030,  September  21,  1984);  Gerald  T.  O’Dell  v.  Office 
of  Personnel  Management  (DC07318310799,  September  27, 
1984). 

17.211  Nexus 


17.300  CoNSEQUENGE-S  Of  NEGATIVE  SUITABILITY  DETERMINATION 


17.310  Disqualification 


Kevin  B.  Hill  v.  Office  of  Personnel  Management 
(BN07318310030,  September  21,  1984);  Gerald  T.  O’Dell  u.  Office 
of  Personnel  Management  (DC07318310799,  September  27, 
1984). 

17.320  Removal 
17.330  Debarment 

17.400  Fitness  for  Duty  Examination 


17.410  Psychiatric  Examination 
17.420  Physical  Examination 

18.000000  Employment  Practices 

18.100  Appointment 

18.110  Employee 

18.111  Personnel  Action  Forms  (SF’-50  or  SF-52) 

18. 1 12  Last  Act  of  Official  With  Appointment  Powers 
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PUBLICATION  SERVICES 


The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the  Super- 
intendent of  Documents,  under  stock 
number  062-000-80001-1,  either  by  sub- 
scription or  single  issue.  Please  address 
subscription  or  purchase  inquiries  to; 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washing- 
ton, D.  C.  20401. 


Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal 
Employee  Appeals  Decisions”  at  $150 
per  year  for  microfiche  and  index,  con- 
tact the  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The  stock 
number  is  PB84-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  1 1 ,000  initial  decisions 
which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and  lead- 
case  section  is  included.  The  cost  of  this 
microfiche/index,  “Federal  Employee 
Appeals  Decisions,  Air  Traffic  Con- 
troller Cases,”  is  $150. 


Published  Board  Decisions 
and  Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  12,  covering  the  period  January 
11,  1979  through  December  31, 1982, 


have  been  published.  These  volumes  are 
a compilation  of  final  actions  taken  by 
the  Board  and  precedential  interlocutory 
decisions.  An  index  using  the  Board's 
key  number  system  is  included. 

Volumes  5,  6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1,  1981  through 
September  30, 1981,  and  their  stock 
n urn  her  is  062-000-000 11-2. 

Also  available  is  volume  12  (October  1 
through  December  31,  1982).  The  stock 
number  is  062-000-00017-1,  and  the  cost 
is  $16. 

Volumes  1 through  4 (January  11, 

1979  through  December  31, 1980)  and 
volumes  8 through  1 1 (October  1,  1981 
through  September  30,  1982)  are  no 
longer  in  print 


Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writ- 
ing to  the  Information  Services  Division, 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  Room  828, 
1129  Vermont  Avenue,  N.W.,  Wash- 
ington, D.C.  20419.  Requests  should 
include  the  appellant’s  name,  the  docket 
number  and  the  date  of  the  decision  or 
order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Information  Ser- 
vices Division,  Monday  through  Friday, 
8:30  a.m.  to  5 p.m.,  where  the  initial  deci- 
sions, Board  orders,  publications,  and 
microfiche  described  above  are  available 
for  viewing. 

DEFINITIONS 

These  definitions  are  provided  for  clari- 
fication purposes  only  and  are  not 
intended  to  convey  the  strict  legal  mean- 
ing of  the  terms. 


Addendum  Decision — an  addendum 
decision  deals  with  attorney  fees. 

Deciding  Official — the  official  who 
rtmders  the  agency's  decision. 

Initial  Decision — the  regional  office 
decision  made  by  the  presiding  official 
in  response  to  a petition  or  a])peal.  Th(- 
initial  decision  becomes  final  in  3.5  (ia\  .-' 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board's  decision  becomes  the 
final  decision.  If  the  petition  for  reviev.  i - 
denied,  the  initial  decision  becomes  finai 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review— the  request  filed 
with  the  three-member  Board  in 
Washington,  D.  C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  autho- 
rized to  receive  appeals  from  the  area 
where  the  appellant's  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Voluntary  Expedited  Appeals 
Procedure — a voluntary  alternative 
procedure  designed  to  adjudicate  rela- 
tively simple  non-precedential  appeals 
in  an  expedited,  informal,  and  cost- 
effective  way,  in  accordance  w'ith  Board 
precedent. 
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FEDERAL  REGISTER 
ISSUANCES 


Vol.  49.  No.  172 
Tuesday,  September  4,  1984 

34982 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Cancellation  of  Call  for  Riders  for 
Board  Decision;  Volume  14 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  Cancellation  of  Call 
for  Riders  for  Decisions  of  the  United 
States  Merit  Systems  Protection  Board, 
Volume  14. 

SUMMARY:  The  purpose  of  this  notice  is 
to  cancel  the  call  for  riders  to  Volume  14 
of  the  Board  decision  volumes  which 
w as  announced  in  the  August  13  Federal 
Register  (49  FR  32287). 

DATE:  September  4, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ada  R.  Kimsey,  Information  Services 
Division.  Office  of  the  Secretary,  Merit 
Systems  Protection  Board.  1120  Vermont 
Avenue,  NW.,  Washington,  DC  20419, 
(202)  653-8891. 

SUPPLEMENTARY  INFORMATION:  Earlier 
decision  volumes  5 through  12  are  still  in 
print  and  may  be  ordered  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

Washington,  DC  20402.  Ordering 
information  is  as  follows;  Decisions  of 
the  United  States  Merit  Systems 
Protection  Board,  Volumes  5 through  7. 
covering  the  period  January  1.  1981 
through  September  30.  1981  (stock 
number  062-000-00011-2;  $40),  and 
Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  Volumes  8 
through  11,  covering  the  period  October 
1,  1981  through  September  30.  1982 


Vol.  49,  No.  175 

Friday.  September  7,  1984 

35331 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Parts  1200,  1201,  1203,  1204, 
1205,  and  1206 

Change  In  Organizational  Title 


AGENCY:  Merit  Systems  Protection 
Board. 

action:  Final  rule. 

SUMMARY:  The  former  Office  of  the 
Secretary.  Merit  Systems  Protection 
Board,  has  been  redesignated  as  the 
Office  of  the  Clerk  of  the  Board,  and  the 
head  of  that  office  will  be  titled  Clerk  of 
the  Board,  rather  than  Secretary.  This 
action  is  taken  in  order  to  more 
accurately  describe  the  functional 
responsibilities  of  this  MSPB  staff  office. 
EFFECTIVE  DATE:  August  30,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Manrose,  Acting  Clerk  of  the 
Board.  Merit  Systems  Protection  Board, 
1120  V'ermont  Avenue,  NW., 

Washington,  D.C.  20419,  (202  ) 653-7200. 
SUPPLEMENTARY  INFORMATION:  In  the 
performance  of  its  statutory  functions  as 
an  independent  quasi-judicial  agency, 
the  Merit  Systems  Protection  Board 
deals  with  legal  processes  and 
procedures,  case  management 
operations,  and  litigation  activities 
which  are  greatly  similar  and  related  to 
adjudicative  functions  of  the  Federal 
courts.  Following  establishment  of  the 
Board  on  January  1,  1979,  by 
Reorganization  Plan  No.  2 and  the  Civil 
Service  Reform  Act  of  1978.  the  original 
organization  structure  which  was 
adopted  by  the  Board  included  the 
Office  of  the  Secretary,  responsible  for 
the  performance  of  centralized  case 
control,  records  maintenance,  and 
information  rfianagement  functions  for 
the  Board. 

The  Board  has  now  determined  that 
the  functions  performed  by  this  staff 
office,  given  the  quasi-judicial  nature  of 
the  adjudicative  processes  of  the  Merit 
Systems  Protection  Board,  are 
fundamentally  similar  to  like  functions 
which  are  assigned  to  Clerk  of  the  Court 
offices  within  the  Federal  Court  system. 
Accordingly,  to  more  accurately  reflect 
the  role  of  this  staff  office  of  the  Board, 
the  title  "Office  of  the  Secretary"  is 
changed  to  read  "Office  of  the  Clerk  of 
the  Board"  at  all  points  of  reference  in 
the  Board's  regulations. 

In  its  general  effect,  this  means  that 
all  correspondemee  preciously 
designated  for  mailing  to  the  Secretary 
now  should  be  addressed  to  the  Clerk  of 
the  Board,  U.S.  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue,  NW., 
Washington.  D C.  20419. 

List  of  Subjects  in  5 CFR  Parts  1200, 

1201,  1203,  1204,  1205  and  1206 

Organization  and  functions. 
Government  agencies. 

PART  1200— BOARD  ORGANIZATION 

§ 1200.10  (Amended] 

1.  5 CFR  Part  1200  is  amended  by 
removing  the  w'ords  "Office  of  the 
Secretary"  and  inserting  in  their  place 


the  words  “Office  of  the  Clerk  of  the 
Board,"  at  the  following  place: 

(a)  § 1200.10(f). 

PART  1201— PRACTICES  AND 
PROCEDURES 

§§  1201.111  and  1201.114  (Amended] 

2.  5 CFR  Part  1201  is  amended  by 
removing  the  word  "Secretary”  and 
inserting  in  its  place  the  word  “Clerk"  in 
the  following  places: 

(a)  § 1201.111(a);  and 

(b)  § 1201.114(c). 

§§  1201.122,  1201.129,  and  1201.181 
(Amended! 

3.  5 CFR  Part  1201  is  amended  by 
removing  the  words  "Office  of  the 
Secretary"  and  inserting  in  their  place 
the  words  "Office  of  the  Clerk  of  the 
Board”  in  the  following  places; 

(a)  § 1201.122(a); 

(b)  § 1201.129(b);  and 

(c)  § 1201.181(b). 

PART  1203— HEARING  PROCEDURES 
FOR  ORIGINAL  JURISDICTION  CASES 

§ 1203.18  (Amended] 

4.  5 CFR  Part  1203  is  amended  by 
removing  the  words  “Secretary  of  the 
Board"  and  inserting  in  their  place  the 
words  "Clerk  of  the  Board,”  in  the 
following  place: 

(a)  § 1203.18(a). 

PART  1204— FREEDOM  OF 
INFORMATION  ACT 

§ 1204.11  (Amended] 

5.  5 CFR  Part  1204  is  amended  by 
removing  the  words  "Office  of  the 
Secretary  " and  inserting  in  their  place 
the  words  "Office  of  the  Clerk  of  the 
Board,"  in  the  following  place: 

(a)  § 1204.11(a). 

§§  1204.12  and  1204.13  (Amended] 

6.  In  addition,  5 CFR  Part  1204  is 
amended  by  removing  the  words 
"Secretary  of  the  Board"  and  inserting 
in  their  place  the  words  "Clerk  of  the 
Board,”  in  the  following  places; 

(a)  § 1204.12(d);  and 

(b)  § 1204.13(b). 

PART  1205— PRIVACY  ACT 
§ 1205.11  (Amended] 

7.  5 CFR  Part  1205  is  amended  by 
rem.oving  the  words_^  “Office  of  the 
Secretary”  and  inserting  in  their  place 
the  words  "Office  of  the  Clerk  of  the 
Board,”  in  the  following  place: 

(a)  § 1205.11(a). 

§§  1205.12  and  1205.21  (Amended] 

8.  In  addition,  5 CFR  Part  1205  is 
amended  by  removing  the  word 
"Secretary"  and  inserting  in  its  place  the 
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words  “Clerk  of  the  Board,”  in  the 
following  places: 

(a)  § 1205.12(d);  and 

(b)  § 1205,21. 

PART  1206— OPEN  MEETINGS 

§ 1206.8  [Amended] 

9.  5 CFR  1206  is  amended  by  rcmo\  ing 
the  words  "Office  of  the  Secretary"  and 
inserting  in  their  place  the  words 
"Office  of  the  Clerk  of  the  Board,"  in  the 
following  place: 

(a)  § 1206.8. 

(5  U.S  C.  1101  et  seq  , 1205  (a)  (4),  (e)  (g).  552, 
552a.  552b) 

Dated:  September  4,  1984. 

For  the  Board. 

Heiberl  E.  Ellingwood, 

Chairman. 

Vol.  ^P,  No.  182 

Tuesday,  Se|.denil)(’r  18,  1984 

36495 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Part  1201 


Voluntary  Expedited  Appeals 
Procedures 


AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Extension  of  expiration  date  of 
interim  regulations  regarding  voluntary 
expedited  appeals  procedures. 

SUMMARY:  The  Merit  Systems  Protection 
Board  is  extending  by  90  days  the 
expiration  date  of  interim  regulations 
concerning  its  Voluntary  Expedited 
Appeals  Procedures.  The  regulations 
will  now  expire  December  17, 1984,  The 
extension  is  being  made  to  allow  further 
time  to  evaluate  this  pilot  program. 
Regulations  were  first  published  on 


March  18,  1983  at  48  FR  11399-11403  and 
were  exlendinl  through  September  18, 
1984  by  amended  regulations  published 
lune  29,  1984  at  49  FR  266<17-26701 . 

EFFECTIVE  DATES:  September  18.  1984  for 
90  days  through  December  17,  198-1. 
ADDRESS;  Paul  E.  Trayers,  Legislative 
Counsel,  Office  of  the  Lf;gislalive 
Counsel,  Merit  Systems  Protection 
Board.  1120  Vermont  Ave.,  NW„ 
Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  E.  Trayers,  Legislative  Counsel, 
(202)  653-7175. 

Dated;  September  13.  1984. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 
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